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Taxation Section 
Edited by J. A. L. GuNN 


CoMMONWEALTH LOAN INTEREST AND THE NEW 
COMMONWEALTH TAXES 


Section 3 of the Commonwealth Income Tax Assessment Act, 
1936-40, provides that nothing in that Act shall affect the operation of 
the Commonwealth Debt Conversion Act, 1931, or of S. 52B (2) of 
the Commonwealth Inscribed Stock Act, 1911-32. 

Section 14 of the Commonwealth Debt Conversion Act provides that 
the interest on Government securities issued in exchange for tax-free 
securities shall be free from any income tax for the original period of 
duration of the securities. 

Section 20 of the same Act provides that the interest on Government 
securities subject to income tax shall be “free from any income tax 
payable under a law of the Commonwealth to the extent by which the 
total amount of income tax which but for this section would be payable 
in respect of that interest exceeds the amount of income tax which 
would have been payable in respect of that interest if income tax had 
been imposed upon the taxable income of the person in that year in 
accordance with the provisions of the Income Tax Acts, 1930.” In 
other words, Commonwealth income tax on such interest is limited to 
the rates in force for year of tax ended June 30, 1931. 

Section 20 also provides that such interest shall be free from all 
income tax under the law of a State. 

Section 52B (2) of the Commonwealth Inscribed Stock Act, 1911-32, 
provides that, if the prospectus so declares, the interest derived from 
Commonwealth loans issued after September 12, 1931, shall be subject 
to the same concession as is provided under S. 20 of the Commonwealth 
Debt Conversion Act, i.e., the interest shall not be taxed to a greater 
extent than the rates in force for 1930-31. 

All Commonwealth loans issued prior to March, 1940, were declared 
by the prospectus to be subject to the concession provided by S. 20 of 
the Commonwealth Debt Conversion Act, and S. 52B (2) of the 
Inscribed Stock Act. Unlike its predecessors, however, the loan of 
£18,000,000 raised in March, 1940, did not carry the above partial 
exemption from Commonwealth income tax. The interest on that loan 
was, therefore, subject to full Commonwealth income tax at the rates 
in force during the currency of the loan, but the interest was not subject 
to State income tax. All Commonwealth loans issued after March, 
1940, were subject to the same terms, and it is likely that all future 
loans will also be exposed to full Commonwealth taxation. 

For the sake of convenience, interest on loans subject to the above 
concession will be referred to as Conversion Loan interest. 
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Commonwealth Ordinary Income Tax 


The Commonwealth rates of income tax for year of tax ended June 30, 
1941, in respect of incomes derived by individuals, are greatly in excess 
of those in force for year of tax 1930-31. Therefore, in every current 
Commonwealth assessment on individuals, Conversion Loan interest 
will be taxed at the 1930-31 rates on income from property :— 


Example (1): 
Taxable income— 
From dividends .. .. .. .. .. £704 @ 37°4d. £109 14 2 
From Conversion Loan interest . 44 @ 11-0389d. 2 0 6 
Total Commonwealth income —— —_—_—. 
TS ee £111 14 8 
Example (2): 
Taxable income— 
From directors’ fees .. .. .. £393 @ 40°44d. £66 4 5 
From dividends .. .. .. .. 200 @ 50°55d. 42 2 6 
From Conversion Loan interest. 418 @ 14°5327d. 25 6 3 
Total Commonwealth income —— a 
a ee eee £133 13 2 
———SS 








Companies which derived Conversion Loan interest during year 
ended June 30, 1940, are taxable at the rate of 16d. in £. 


Dividends Paid Qut of Conversion Loan Interest 


Section 45 of the Commonwealth Income Tax Assessment Act pro- 
vides that, where a company has derived Conversion Loan interest 
and has paid in the year of income any portion of that interest in 
dividends to its shareholders, the proportion of each dividend which 
has been paid out of the Conversion Loan interest shall be free from 
income tax to the same extent as interest to which S. 20 of the Com- 
monwealth Debt Conversion Act applies. 

Individuals who derive dividends paid in part from Conversion 
Loan interest will pay tax on that part at the 1930-31 rates. Companies 
will be taxable on that part at 16d. in £, i.e., the 1930-31 company rate, 
and, under S. 46 (1) (a) of the Commonwealth Income Tax Assess- 
ment Act, resident companies will receive a rebate at the same rate, 
viz., 16d , 

Plea for the Abolition of S. 45 


The predecessor to S. 45 of the present Commonwealth Income Tax 
Assessment Act, viz., S. 14 (4) of the Act of 1922-34, first applied to 
income derived during year of income ended June 30, 1932. 

When the Commonwealth Debt Conversion Act was passed, I inter- 
viewed the then Commonwealth Treasurer, Mr. Theodore, and stated 
that if taxpayers who received Conversion Loan interest direct were to 
receive the above concession, justice required that that concession 
should be extended to taxpayers who received the same class of income 
through the medium of a company. Section 14 (4) was included in 
the Act in fulfilment of the Treasurer’s promise to remedy the anomaly. 

The Royal Commission on Taxation recommended that S. 14 (4) 
should be repealed. The Commissioners considered that “if the con- 
cession be restricted to the company first receiving the interest, and 
not extended to shareholders who receive dividends out of such interest, 
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it cannot be said that either the letter or the spirit of the Commonwealth 
Debt Conversion Act is violated.” 

I opposed the Royal Commission’s recommendation (Commonwealth 
Income Tax Amendments, 1932-34, at p. 103) because I still believed 
that justice required the retention of S. 14 (4), now S. 45. Never- 
theless, the contract between the Government and the bondholders 
would not have been broken in letter or spirit if S. 14 (4) had not 
been inserted in the Act, and there would not be the slightest violation of 
the Commonwealth Debt Conversion Act if S. 45 were now repealed. 

The mind of the Government, its advisers, and a considerable section 
of the public has since been moved away from the concept that income 
derived by a company should retain its character when it passes into 
the hands of the ultimate individual recipient. It is now considered 
that, where a company, which is a distinct and separate legal entity, pays 
income to its shareholders, the shareholders are taxable on that income 
at their appropriate rates, without reference to either the nature of the 
income derived by the company or the taxes paid by the company on that 
income. 

Now that the dividend rebate to individuals has been abolished, there 
seems to be no justification for the retention of S. 45. 






























Tax on Undistributed Incomes of Private Companies 


Commonwealth income tax on the undistributed incomes of all 
companies was in force when the Commonwealth Debt Conversion 
Act was passed. It is clear, therefore, that tax may still be levied on 
that portion of the undistributed income of a private company which 
is represented by Conversion Loan interest. When computing the 
tax on the national dividend, S. 45 is applied. 


Tax on Undistributed Incomes of Non-Private Companies 


Whilst S. 21 of the previous Commonwealth Act was in force when 
the Commonwealth Debt Conversion Act was passed, and that section 
applied to all companies, whether private or non-private, tax imposed 
under that section was calculated in every instance with reference to 
the rates payable by the individual shareholders on the notional 
dividend. The new tax on the undistributed income of non-private 
companies for income year ended June 30, 1940, is imposed at a flat rate 
of 2/- in the £, which, in the vast majority of cases, is in excess of the 
individual rates on income from property for 1930-31. 

It is doubtful if a new and different tax can be imposed on that 
portion of the undistributed income of a non-private company which 
consists of Conversion Loan interest. It would appear that, in any 
event, the limit allowed under S. 20 of the Commonwealth Debt Con- 
version Act is the tax at the 1930-31 individual rates of the share- 
holders. In the case of public companies, it would be profitless to the 
Revenue to make such a computation. However that may be, it is 
understood that it is not the intention of the Commonwealth Com- 
missioner to levy tax on that part of the undistributed incomes of non- 
private companies which consists of Conversion Loan interest. 


Example (1): 
Taxable income of non-private company .. .. .. £5,000 
Deduct Commonwealth income tax paid .. .. .. 500 





£4,500 

















100 THE AUSTRALIAN ACCOUNTANT 





Deduct Conversion Loan interest included in taxable 








er eee 
Less Commonwealth income tax paid thereon 
mactemed i G500 whewe .. 2. 2. 66 se és 8 
oa 92 
£4,408 
ra ee eC aes ee eee Nil 
£4,408 








Subject to further tax under Part IIIA: 
£4,408 @ 2/- in £ = £440/16/-. 
Example (2): 
Assume that in example (1) the company had paid a dividend of 
£2,000 within six months of the close of the year of income :— 














Conversion 

Loan Other 
Interest Income Total 
Tanetle Weems on 6s is cs ss OO £4,900 £5,000 

Deduct Commonwealth income tax 

ree eee 8 492 500 
£92 £4,408 £4,500 
Dividend paid (2) .. .. .. .. .. 40 1,960 2,000 
£52 £2,448 £2,500 





| 


Subject to further tax under Part IIIA: 
£2,448 @ 2/- in £ = £244/16/-. 
(1) It is possible that the whole of the Commonwealth ordinary 
income tax paid in the year of income, £500, is an allowable 
deduction in calculating the company’s distributable income. 
(2) Conversion Loan Interest, £100 al wk 
Total taxable income, £5,000 08 Geitent (S509) am O00. 








Super-tax of 1/- in £ on Income of Non-Private Company 
in Excess of £5,000 

The Commonwealth Income Tax Act of 1940 imposes, on non- 
private companies, a super-tax of 1/- in £ on all taxable income in 
excess of £5,000. 

In view of S. 20 of the Commonwealth Debt Conversion Act, and 
S. 52B (2) of the Inscribed Stock Act, the super-tax is not payable in 
respect of Conversion Loan interest included in the company’s taxable 
income. 

War-time (Company) Tax 

Section 20 of the Commonwealth Debt Conversion Act refers to 
freedom from “any income tax payable under a law of the Common- 
wealth” to the extent provided by the section. 

If war-time (company) tax is an “income tax,” then it cannot be 
levied on Conversion Loan interest. But this legislation is expressly 
designed to negative the idea that it is an income tax. The War-time 
(Company) Tax Assessment Act is “an act relating to the imposition, 
assessment and collection of a war-time tax upon companies”—not 
upon the incomes of companies. The War-time (Company) Tax Act 
is “an Act to impose a War-time Tax upon companies.” The tax is 
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imposed on the amount by which the taxable profit (not the taxable 
income) of a company exceeds the percentage standard. 

It is understood that the Commissioner intends to levy war-time 
(company) tax on Conversion Loan interest derived by a company. 

In the vast majority of cases, a company will benefit by the 
inclusion of Conversion Loan interest in its taxable profit, and by the 
inclusion of the capital invested in Commonwealth loans in the capital 
employed : 

Example (1): 

Capital employed, £50,000, of which £27,500 invested in Common- 
wealth loans :— 


Taxable profit : 

















Business income .. ...............-.- £10,000 
Conversion Loan interest .. .. .. .. .. 1,100 
£11,100 
(a) Including Conversion Loan interest : 

8 per cent. of £50,000 = £4,000 Exempt 

14 per cent. of £50,000 = 7,000 @ 30% £2,100 
Excess 100 @ 60% 60 

Taxon £11,100 = £2,160 





(b) Excluding Conversion Loan interest : 








8 per cent. of £22,500 = £1,800 Exempt 
14 per cent. of £22,500 = 3,150 @ 30% £945 
Excess 5,050 @ 60% 3,030 
Taxon £10,000 = £3,975 
Example (2): 


Capital employed, £50,000, of which £27,500 invested in Common- 
wealth loans :— 
Taxable profit : 


























Beene GUNS 2 0k cc cc ce ne 00 oe )©=6 
Conversion Loan interest ee eee 1,100 
£5,100 
(a) Including Conversion Loan interest : 
8 per cent. of £50,000 = a Exempt 
2 per cent. of £50,000 = 1000 @ 6% £0 
Excess 100 @ 12% 12 
Tax on £5,100 = £72 
(b) Excluding Conversion Loan interest: 
8 per cent. of £22,500 = £1,800 Exempt 
9 per cent. of £22,500 = 2,025 @ 20% £405 
Excess 175 @ 40% 70 
Tax on £4,000 = £475 
Example (3): 


Capital employed, £15,000, of which £7,500 invested in Common- 
wealth loans :— 
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Taxable profit : 











PON elles 2 <n 26 iw ORE 
Conversion Loan interest .. .. .. .. .. 300 
£1,350 

(a) Including Conversion Loan interest : 
8 per cent. of £15,000 = £1,200 Exempt 
1 per cent. of £15,000 = 150 @ 4% £6 
Tax on £1,350 = £6 








(b) Excluding Conversion Loan interest : 
Deemed capital is £12,500— 





8 per cent. of £12,500 = £1,000 Exempt 
Excess 50 @ 4% £2 
Tax on £1,050 = £2 





New SoutH Wa.Les UNEMPLOYMENT RELIEF AND SOCIAL SERVICES 
Tax ActTs 


Deduction to Companies in Respect of Dividends Paid 


Section 12 (6) of the New South Wales Unemployment Relief Tax 
(Management) Act, 1939 and S. 12 (6) of the Social Services Tax 
(Management) Act, 1939, provided as follows :— 

“In the case of a company (other than a company in liquidation) which, during 
or within nine months after the close of the year of income, has paid to its 
shareholders registered upon a register situate in this State and to resident 
shareholders registered upon a register situate outside this State a, dividend out of 
the net profit of that year, there shall also be deducted— 

“(a) Where that net profit is wholly assessable—the amount of the dividend 


so paid; or 

“(b) Where that net profit is only partly assessable—an amount which bears 
the same proportion to the total amount so paid as the profits which 
form part of the assessable income of the company bear to the total 
profits of the company: 

“Provided that the profits or income specified in paragraphs (b), (c), (d) or (f) 
of Section 53 of the Principal Act shall be excluded from the apportionment 
under this paragraph where a dividend is appropriated from profits or income 
other than the profits or income so specified or where a dividend is appropriated 
wholly and exclusively from the profits or income so specified.” 


The profits and income referred to in the proviso are :— 
(b) Profits arising from the sale or compulsory resumption for 
public purposes of assets if the company was not liable to tax 
in respect of those profits under the present or the previous Acts ; 

(c) Profits arising from the revaluation of assets not acquired for 
the purpose of resale at a profit or from the issue of shares at a 
premium, if the dividends paid from such profits are satisfied by 
the issue of shares of the company declaring the dividend ; 

(d) Interest exempt under S. 16 (k), i.e., interest on Commonwealth 
and New South Wales bonds: 

(f) Exempt income derived by a company from the working of a 
gold mining property in Australia or New Guinea where such 
dividends are paid before July 1, 1942. 

There was a defect in S.12 (6) of the Unemployment Relief Tax 

(Management) Act which is illustrated by the following example :— 
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(c) Within nine months after the close of the income 
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(a) Net profit of company .. 


consisting of :— 
Income derived wholly in New South 











ED vc lay <s itunw ae 
Commonwealth Loan interest. ue ak ote 4,500 
£25,000 

(b) Taxable income under Principal Act .. .. .. £20,500 








year the company paid two separate dividends out 
of the above profit— 





8 per cent. out of assessable profit .. .. £16,000 

2 per cent. wholly and mange out of Com- 
monwealth Loan interest .. .. .. .. «1 ws ee 4,000 

10 per cent. = £20,000 








Each dividend must be dealt with separately :— 
(i) The whole of the dividend of £16,000 was an allowable deduction. 


The proviso to S. 12 (6) (b) provided that the profits or 
income specified in S. 53 (b), (c), (d) or (f) of the Principal 
Act shall be excluded from the apportionment under para. (b) 
where a dividend is appropriated from profits or income other 
than the profits or income specified in S. 53 (b), (c), (d) or 
(f). Commonwealth Loan interest is specified in S. 53 (d). 


(ii) There was a doubt concerning the dividend of £4,000 paid 


wholly and exclusively out of the Commonwealth Loan interest. 

The dividend of £4,000 or a “dividend out of the net profit of 

that year,” and as the “net profit is only partly assessable” para. 

(b) applies. The proviso to that paragraph provided, in effect, 

that the Commonwealth Loan interest shall be excluded from 

the apportionment under para. (b) where a dividend is appro- 
priated wholly and exclusively from the Commonwealth Loan 
interest, as in the case of the second dividend of £4,000. Although 
the Commonwealth Loan interest derived by the company must 
be excluded from the apportionment, S. 12 contained no 

provision for the disallowance of the dividend of £4,000 as a 

deduction. It would appear therefore that the whole of the 

£4,000 was an allowable deduction to the company, viz. :— 
(a) £20,500 
(b) £20,500 « (c) £4,000 = (d) £4,000. 

(a) £20,500 represents the profits which form part of the 
assessable income of the company. 

(b) £20,500 represents the total profits of the company, £25,000, 
less the £4,500 Commonwealth Loan interest required to be 
excluded from the apportionment. 

(c) £4,000 represents a dividend paid out of the net profit of 
the year. 

(d) £4,000 was an allowable deduction to the company under 
S. 12 (6), which, of course, was unjust to the Revenue. 





The Unemployment Relief Tax (Management) Amendment Act, 
1940, and the Social Services Tax (Management) Amendment Act, 
1940, remedy the above defect by providing for the deletion of the 
proviso ont 12 (6) (b) and for the insertion of the following provisoes 
in its stead :— 














104 THE AUSTRALIAN ACCOUNTANT APRIL 





“Provided that where a dividend is appropriated wholly and exclusively from 
profits, other than the profits or incomes specified in paragraphs (a), (b), (c), 
(d) or (f) of Section 53 of the Principal Act, the profits or incomes so specified 
shall be excluded from the apportionment under this paragraph: 

“Provided further that where a dividend is appropriated wholly and exclusively 
from one or more of the profits or income specified in paragraphs (a), (b), (c), 
(d) or (f) of Section 53 of the Principal Act that dividend and the profits or 
incomes so appropriated shall be excluded from the apportionment under this 
paragraph.” 

In addition the following new Sub-section (7) has been added to 
S. 12:— 

“(7) Subsection 6 of this section shall not apply to allow any deduction in 
respect of a dividend appropriated wholly and exclusively from one or more of 
the profits or incomes specified in paragraphs (a), (b), (c), (d) or (f) of 
Section 53 of the Principal Act.” 

Thus in the above example the whole of the dividend of £16,000 is 
still deductible under the first proviso, but there is no deduction in 
respect of the dividend of £4,000 paid wholly and exclusively out of 
Commonwealth Loan interest. 

In conclusion, it will be observed that the income specified in S. 53 
(a) of the Principal Act has been included in the new provisoes, i.e., 
income derived from sources outside Australia not being income which 
under the present Act is or has been assessable income of the company. 


Source oF Pirtot’s EARNINGS 


The appellant, who resided in New South Wales, held a Queensland- 
coast-and-Torres-Strait pilot’s licence issued in Queensland under the 
Navigation Act (Q.). He was paid from the pilotage fees, which were 
collected and paid to him by persons appointed by the Queensland 
Marine Board, called secretaries, who supervised the movements of all 
such pilots and allotted vessels to them. All vessels so piloted by the 
appellant, who was engaged and paid by secretaries resident in Sydney, 
were foreign. In the course of that part of the voyage which extended 
from Point Danger to Tucker Point buoy, a distance of about 1,360 
miles, the vessels travelled some 230 miles, or about 16-9 per cent., 
within three marine miles of the coast of Queensland. The appellant 
was assessed to Queensland income tax on the basis that 25 per cent. 
of his total income was derived directly or indirectly in or from sources 
in Queensland. 

Held: That the appellant’s income was derived in part in or from 
sources in Queensland ; that he had not discharged the onus cast on him 
of proving that the assessment was excessive ; and that the Commissioner 
was justified in fixing the proportion of the income earned in Queensland 
at 25 per cent., apart from any express statutory provision setting out 
the method of apportionment. D.v. C. of T. (Q.) (1940) 2 A.I.T.R. 
119. 

The following are extracts from the judgment of Mansfield J.:— 

The territory of Queensland extends seaward from low-water 
mark to a distance of at least three marine miles. 


“In my view the decision in the Indian Appeal Case (Secretary of State for 
India v. Chelikani Rama Rao (1916) L.R. 43 Ind. App. 199) has not been affected 
by the decision in any subsequent case and I am bound to follow it. In my 
judgment therefore the territory of Queensland for all purposes extends seaward 
from low-water mark to a distance which it is not desirable that this Court as 
a municipal Court should exactly determine, but which is at the least one marine 
league. It follows that while the taxpayer was performing his pilotage duties 
within such a distance of the coast of Queensland he was carrying them out 
within Queensland.” 
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Place where remuneration is paid and where contract of employ- 
ment is made are not the only relevant factors in determining the 
source of salary and wages. 


“It has been urged that Foulsham v. Pickles (({1925] A.C. 458) and Bennett v. 
Marshall ({1938] 1 K.B. 591) are authorities for the proposition that the only 
relevant factors in determining the source of the income in the present case is 
the place where the remuneration is paid and where the contract of employment 
is made. 

“In applying the English authorities it is necessary to keep in mind the 
differences between the English and the Queensland statutes (Commissioner of 
Taxation v. Kirk ([1900] A.C. 588), at pp. 593, 594; Commissioner of Taxation 
v. Cam & Sons Ltd. [1936] 36 N.S.W.S.R. 544, at p. 550). In the latter case 
Jordan, C.J. deals with the differences between the English legislation and the 
New South Wales legislation and he comes to the conclusion that there is 
nothing in Foulsham v. Pickles which involves the result that in the case before 
him the place where the contract of employment was made and the place where 
the remuneration was paid are the only relevant factors in determining the source 
of the income. I consider that these remarks are equally applicable to the present 
case and in addition I think that the decision in Bennett v. Marshall does not alter 
the position.” 





RESIDENCE OF COMPANY 


Section 7 (1) of the Commonwealth Income Tax Assessment Act 
provides that that Act shall extend to the Territories of Papua, Norfolk 
Island and New Guinea, but shall not apply to any income derived 
by a resident of those Territories from sources within those Territories. 

Section 23 (n) of the same Act provides for the exemption of the 
following income from Commonwealth Income Tax :— 

“The income derived by a resident of any Territory or Island in the Pacific 
Ocean, other than New Zealand, which is governed, controlled, or held under 
mandate by the Government of any part of the British Empire, or by a condominium 
in which any part of the British Empire is concerned, from the sale in Australia, 
by or on behalf of that person, of produce of the Territory or Island of which 
he is a resident.” 

In Koitaki Para Rubber Estates Ltd. v. F.C. of T. (1940) 2 A.I.T.R. 
136, the taxpayer was a company incorporated in New South Wales. 
It owned rubber plantations in Papua managed by an officer of the 
company there, who acted under a power of attorney authorizing him 
to manage, carry on and conduct in Papua its property, affairs and 
business. Full responsibility was placed in this officer in respect of the 
conduct of the plantations, so far as the production and shipment of 
rubber was concerned, but such responsibility did not extend to the 
control of the general affairs of the company, such control being centred 
in Sydney, from which also supervision was maintained over the 
productive side of the company’s business in Papua. 

The company’s rubber was consigned by the officer in Papua to the 
company in Sydney and was sold by it in Australia through a firm 
of selling agents in Sydney, who were handed the documents relating 
to each shipment and took charge of all matters concerning delivery 
and sale. The Commissioner took the proceeds of such sales into 
account in calculating the company’s assessable income for Federal 
income tax. The company was admittedly a resident of Australia, but 
it claimed that it was also a resident of the Territory of Papua and, 
if it were, S. 23 (n) admittedly operated to exempt from Commonwealth 
income tax so much of its income as was derived by it from the sale 
in Australia of rubber produced in Papua. 

“Held: The company was not a resident of Papua. A company resides 
for the purposes of income tax where its real business is carried on 
and the real business is carried on where the central management and 
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control actually abides. A finding that a company is a resident of more 
than one country ought not to be made unless the control of the general 
affairs of the company is not centred in one country but is divided 
or distributed among two or more countries. The matter must always 
be one of degree, and residence may be constituted by a combination 
of several factors, but one factor to be looked for (and, semble, a 
decisive factor) is the existence in the place claimed as a residence of 
some part of the superior or directing authority by means of which the 
affairs of the company are controlled. 


MoTHER ALLOWANCE UNDER COMMONWEALTH ACT 


Section 79 of the Commonwealth Act has been amended by the 
insertion of a new paragraph (ba), which grants an allowance of £50 
in respect of the mother of the taxpayer, if she is a resident of Australia, 
and if she is wholly maintained by the taxpayer. There is provision 
for apportionment where the mother is wholly maintained during part 
only of the year of income. 

On a literal interpretation of the new provision, it would appear that, 
if the mother receives any financial support, however trifling, from 
any source other than the taxpayer, he is deprived of the benefit of the 
provision. 





TAXATION OF CoMPANIES UNDER QUEENSLAND ACT 


In 1925 X, a Canadian company which manufactured automobiles, 
and Y, the appellant, a subsidiary Victorian company which was 
empowered to manufacture bodies for such vehicles, executed an 
agreement whereby X agreed to sell and Y agreed to purchase (a) the 
exclusive right to use in Australia certain trade names; (b) the right 
to use in Australia the said trade names as part of the name of Y; and 
(c) all trade marks then or thereafter registered in Australia in the 
name of X in connection with X’s products and parts and the goodwill 
attached thereto. The consideration for the sale was expressed to be 
the sum of £400,000 and it was not disputed that it was paid. 

It was found as a fact that up to the time of the execution of the 
agreement X sold its products to certain persons who, although 
designated agents, had no power to bind X, which did not itself carry 
on business in Australia. 

In 1929 X purported to assign to Y, to another company and to itself 
certain trade marks with the goodwill of the business concerned in the 
particular goods in which the said trade marks had been respectively 
registered, in so far as such goodwill related to Australia. 

Y carried on business in Queensland. For the year 1935-1936 the 
Queensland Commissioner fixed its rate of income tax on the basis that 
its capital in this State did not include a sum of £73,622, the proportion 
of the above-mentioned sum of £400,000 allocated to the Queensland 
business in the appellant’s books. Until the year 1929 the appellant 
entered the sum of £400,000 in its balance sheets as an asset under the 
title “goodwill,” thereafter until the year 1937 as “patents, trade marks, 
etc.,” and in the year 1937 as “trade marks and trade names.” The 
Commissioner himself treated the sum as goodwill. 

Section 34 of the Queensland Act provides that the basis on which 
the rate of tax payable by a company shall be calculated is the percentage 
the company’s profits bear to its capital which was invested in assets 
used during the income year in production of assessable income. Section 
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34 (4) provides that from the average amounts of capital and reserves of 
the company, ascertained in accordance with the provisions of sub-section 
3 of this section, the following items shall be deducted :— 


ee 


(c) So much of the amount of any goodwill, franchise issued under 
“The Tolls on Privately Constructed Road Traffic Facilities Act 
of 1931,” Order in Council, copyright, patent right or under- 
taking appearing as an asset in the company’s accounts as in the 
opinion of the Commissioner should reasonably be deducted. 


Held by the Queensland Court of Review (Ford Motor Co. of 
Australia Pty. Ltd. v. C. of T. (Q.) (1940) 2 A.LT.R. 113) — 


(i) That the agreement executed in 1925 was neither a valid assignment of X’s 
trade marks to Y nor a valid agreement to assign them; that the assignment 
executed in 1929 was not made in pursuance of that agreement and did not 
constitute the consideration for the payment of the sum of £400,000. 

(ii) That a trade mark cannot be assigned apart from the goodwill of a business 
and that it cannot be assigned with portion only of the goodwill of a business. 

(iii) That a trade name cannot be assigned or devolve in gross and can only be 
assigned or devolve with the goodwill of a business. 

(iv) That, although X had a valuable connection with Australia through the 
sale of its cars during several years, X was not in fact carrying on any business 
in Australia before 1929 and, since goodwill cannot exist apart from business, 
did not transfer any to Y. 

(v) That the opinion of the Commissioner that the sum of £73,622 should 
reasonably be deducted as goodwill, although honest, was mistaken, as he had 
no authority in law and no sufficient material on the facts for forming such 
opinion. 

(vi) That the company’s appeal be allowed and that a fresh assessment be made. 





The Collection of State Income Tax by Stamp 


Instalments in Western Australia 
By J. B. ATKINSON, A.F.1.A., A.1.1LS. 


Date of Operation 


On August 1, 1940, the provisions of the Western Australian Act 
No. 25 of 1939 amending the Income Tax Assessment Act of 1937 and 
relating to the collection of State Income Tax by stamp instalments 


came into force. 
, General Effect 


Generally speaking the effect of this amendment is that on and after 
August 1, 1940, employees pay State Income Tax in the form of tax 
stamp instalments deducted by employers each pay day at a rate 
determined by the amount of the weekly earnings when deduction is 
made. This tax is applied in satisfaction of State Income Tax due or 
to become due on the taxable incomes of the previous year or years 
whether the relative assessments have been issued or not. 

It should be noted that although tax instalments may be collected 
before assessment, they are not payable where no return has been and is 
not due to be lodged. 

Where no tax is payable or all the tax due to be assessed has been 
assessed and satisfied, the employee obtains an Exemption Certificate 
from the Taxation Department, the production of which, to his employer, 
constitutes the employer’s authorisation for ceasing to make any further 
deductions until 1st August in the succeeding financial year. 
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On July 1, 1940, the Financial Emergency Tax Act lapsed, although 
the Hospital Fund Act (flat rate of only 14d. in £) continued. For 
practical purposes this meant that after the lapse of one month the 
collection of a tax on incomes received as salaries and wages, etc., and 
paid by stamp instalments was continued under the heading of State 
Income Tax instead of Financial Emergency Tax. In ;ractice relief 
was given to persons on the lower income levels as regards the total 
tax payable if not on the rate of collection, despite the rise in State 
Income Tax rates, by reason of that Act allowing extensive deductions 
not given under the Financial Emergency Act. 

An additional effect was that, as the new Act provides for employees 
to pay Income Tax due on any previous year’s income before June 14 
in the succeeding financial year, the payment of tax on these incomes 
is brought into a semblance of order and is spread over the financial 
year to provide a steadier revenue throughout the year from this source 
and an easier method of payment for the taxpayer, while to the extent 
that it means paying before assessment will have the result of eliminating 
the necessity for the Government waiting for its money after assessment, 
particularly where Income Tax was previously paid by instalments 
after assessment. 

Machinery of Act 

The purchase of stamps by employers where so desired is allowed 
by the Act. This is not compulsory and where the Income Tax to be 
assessed is large would probably not be availed of as the interest on 
the money might just as well be earned by the taxpayer. With small 
businesses it opens up an easy way to establish a reserve definitely 
earmarked for Income Tax to be assessed and helps ease the financial 
strain on the date payment becomes due. 

Centring mainly round employees, and employers’ duties as agents 
of the Government in the colléction of the tax, it is worthwhile noting 
the definitions in connection therewith. 


Employee 
“‘Employee’ means any person who receives or is entitled to receive any salary 
or wages and includes a director of a company.” 


Employer 

“‘Employer’ includes any person or any body corporate or unincorporate who 
or which is liable to pay any salary or wages.” 

Although an employee need only be entitled to receive salary or 
wages and the employer need only be “liable to pay” salary or wages to 
come within the definition, all the Acts’ provisions for the collection of 
tax and any liability in connection therewith come into operation only 
on such payment being made. 


Salary or Wages 

“*Salary or wages’ means salary, wages, commission, bonus or allowance paid 
(whether at piecework rates or otherwise) to any employee as such and includes :— 

“(a) Any salary or wages paid to any officer or other person employed in any 
public department. 

“(b) Any payments made for labour only, or substantially for labour only, to 
any person under any classes of contracts of, or for, service, which are prescribed 
by the Governor, for the purposes of this definition; and 

“(c) Any payments by way of remuneration made by a company to a director of 
such company.” 


In addition to those items specifically detailed above, the Taxation 
Department is also insisting on deducting State Income Tax instalments 
from superannuation, pension and retiring allowance payments. 
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Where board and/or lodgings are provided by the employer as part 
consideration for the employee’s services the value of such must be 
added to the cash consideration to determine the figure on which the 
tax instalment to be deducted must be calculated. Board is to be 
calculated at 15/- per week and lodgings 5/- per week. As regards 
the total for board and lodgings this is similar to the provisions of the 
Hospital Fund Act, although the main Income Tax Assessment Act 
which determines the total amount of tax payable by the employee 
provides for board and lodging at 25/- per week in other than exceptional 
cases. 

The Governor has not prescribed the contracts which shall be 
deemed to be for labour only or substantially for labour only. The 
Hospital Fund Act which taxes similar receipts is no guide to the 
deductibility of State Income Tax stamps, and the Hospital Fund 
Exemption Certificate being issued for a different purpose should be 
ignored when deciding whether State Income Tax should be deducted 
from any payment made. The stand the Taxation Department has 
taken is that where any materials are supplied by the contractor the 
payment is not subject to deduction of State Income Tax, but if 
materials are not supplied by him the deduction must be made; e.g., 
a painting contract with the paint supplied by the contractor would not 
be subject to deduction, but if the paint was supplied by the payer under 
the contract the payment would be subject to deduction. 


Tax Payable by an, or the, Employee 


“*Tax payable by an, or the, employee’ means any tax due and payable by the 
employee, or which may become payable by the employee under any assessment 
made or to be made on any return which he has lodged or has been required to 
lodge, or under any assessment made or to be made in default of any such return.” 


Tax Stamps 


“*Tax stamps’ means tax instalment stamps caused to be prepared and placed 
on sale by the Commissioner pursuant to this division.” 


The Method of Operating Collection by Stamps from Employees 


On pay day the payer is to deduct from the amount due by him the 
amount of Income Tax calculated according to the rates given later on 
in this article and with it purchase Income Tax Instalment Stamps from 
any tax stamp vendor licensed by the Commissioner. 

These stamps are delivered to the employee, who must stick them 
on one side only of a special tax stamp book (ruled to allow easy 
calculation of the total stamps inserted), initial and date the stamps in 
the presence of the employer. 

The tax stamp books are kept by the employees and are their 
responsibility and, unlike the Hospital Fund stamps that are stuck in 
a Wages Book, which it is the employers’ responsibility to produce duly 
stamped on requirement, once the Income Tax stamps are in the tax 
stamp book duly dated and initialled the onus of production and safe 
keeping is entirely on the employee. Non-production when required 
renders him liable to a fine up to £20. 

In special cases arrangement may be made with the Commissioner 
for the substitution of the employee initialling and dating the stamp, 
by the issue to the employee of stamps with the name of the employer, 
the employee’s initials and the date of payment thereon. This would 
be availed of where the employee was not stationed near the paying 
office. There are heavy fines for misrepresenting identity in connection 
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with Income Tax Instalment Stamps, namely, £100 with a minimum 
of £2 or imprisonment for 12 months. 

The employer will continue the deductions until the employee 
produces to him an Exemption Certificate. The Hospital Fund deduction 
will of course continue throughout the whole year. 


The “Group” Collection Scheme 

Employers who do not desire to use tax stamps should make written 
application to the Department to come under what is known as the 
group scheme. This involves direct payment to the Commissioner of 
the cash deductions made from the employees’ pay instead of purchasing 
tax stamps with them. Any such deduction is considered a debt due 
to the Crown to be satisfied by remittance to the Commissioner. The 
conditions for coming within the provisions of this scheme are as 
under :— 

1. An annual application to be made to the Department by the 
employer for permission to operate as a group employer. 

2. Permission will be granted only if there are 50 or more permanent 
employees. 

3. All casual employees on the wages list must have their deductions 
made by tax instalment stamps. 

4. The Hospital Tax deductions must be included with the monthly 
remittance of Income Tax cash deductions, and shown separately on 
the deductions list furnished (see column 5 of illustration later). 

5. Hospital Tax stamps must continue to be placed on the wages list 
used for casual employees, i.e., Hospital Tax for casual employees will 
not be forwarded to the Department. 

6. A list in duplicate of all permanent employees to be furnished by 
July 15 each year, showing surnames arranged in alphabetical order, 
full Christian names and addresses, and with a blank first column for 
Departmental insertion of the employee’s Income Tax file number. 
Supplementary lists to be supplied as necessary. The duplicate will be 
returned to the employer with the employee’s file number endorsed 
thereon. This file number must be quoted on all subsequent com- 
munications or when remittances are made. 

7. Unless an Income Tax certificate of exemption is issued by the 
Department and presented to the employer by the employee, cash 
deductions at the rates set out later in this article are to be made, 
beginning on the first pay day in August and ending on the last pay 
day in the following July, or until item No. 8 hereunder applies. 
Remittance of the deductions must be forwarded monthly within seven 
days thereafter, accompanied by the following particulars :-— 

Amount of 


Hospital 
, Income Tax 
eg Name of instalments Amount of Tax 
ax File emaleres duitested Income Tax deducted Remarks. 
No. payee. during the refund paid. during 
month. month. 


Failure to remit within seven days renders the employer liable to a 
fine of £100. 

8. To assist the employees they should be requested to produce their 
assessment notices immediately upon receipt, so that the employer can 
note the amounts for deduction and 

(a) Cease deduction for Income Tax instalments when the exact 
amount has been liquidated, or 
(b) Reduce the last instalment to equal the tax debit. 
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9. The employer shall make a refund of the requisite amount to any 
employee from whom excess amounts have been deducted, and reimburse 
himself by deducting such amount from the next remittance to the 
Department (see column 4 above). 

10. If an employee leaves the service of the employer before his 
Income Tax has been paid or if a continuing employee desires to 
maintain the confidential nature of his assessment notice, the employer, 
upon request of the employee, shall hand to him a group certificate of 
deductions on forms provided by the Department setting out the full 
amount that has been deducted on account of Income Tax. 

11. When a continuing employee obtains the group certificate of 
deductions so as to maintain the confidential nature of his assessment 
the employer shall continue to make the deductions authorised by law 
unless a certificate of exemption is presented to him by the employee. 

12. Duplicates or copies of group certificates of deductions must not 
under any circumstances be issued. The employee must be referred 
to the Department for consideration. 

13. The name, title, and specimen signature of each officer authorised 
to sign group certificates of deductions must be forwarded to the 
Department and any alteration notified immediately. 

14. On advice to thd employer from the Department ‘hat an employee 
has not fully paid his liability, the cash deductions shall be continued 
despite the production of the current year’s assessment for an amount 
less than the total deductions made. 

15. All employees’ assessments will be due and payable on June 14. 
Any balance of assessment not met by deductions made to May 31 must 
be paid in cash by the employee on or before June 14 or satisfactory 
arrangements made with the Department for payment. Group certificates 
of deductions should be issued to these employees and further monthly 
deductions continued unless the employee presents a certificate of 
exemption. 

16. Notwithstanding the production by an employee of a certificate 
of exemption authorising the cessation of cash instalments for Income 
Tax, the monthly cash deductions for Hospital Tax from all permanent 
employees must be continued for the full period commencing from the 
first pay day in August and ending on the last pay day in the following 
July and remitted monthly as per the form previously shown. 

Failure to observe any of the above-mentioned conditions will result 
in the concessiort of cash instalments being withdrawn and tax stamp 
instalments used in lieu thereof. 


Collection of Incoma Tax Instalments from Payments Made 
Substantially for Labour Only 


When an amount is paid that comes within the above category of 
payments deduction is made in a manner similar to that operating for 
employees using the tax stamp instalment method. For calculation 
purposes each or any payment is treated as though it were the weekly 
salary or wages of the employee. 


General Remarks re Collection of Tax Instalments 


It is always the responsibility of the payer who acts as unpaid 
Government collection agent to deduct Income Tax instalments, and if 
this is not done he will be fined up to £20 and in addition be liable to 
pay the tax that should have been deducted. Only the tax itself is 
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recoverable from the recipient, which makes it rather hard on the payer 
in borderline cases of contracts substantially for labour only. 

For calculating the tax instalments deductible from directors’ fees 
where they are not paid weekly the total fee for the period in question 
is reduced to a weekly basis. 

Commissions paid by instalments throughout the week or other pay 
period are also reduced to a weekly basis for calculating the tax 
instalment deduction. 

There is no provision in the Act for employees having several sources 
of salary or wages, e.g., a director receiving salaries from several 
companies would be taxed at the rate applicable to each separate salary 
by each employing company and not at the rate applicable to the total 
of his salaries. This would involve the payment of a lump sum between 
May 31 and June 14 in each year. 

Although there is provision in the Act for lumping several payments 
during the week by the one employer into one weekly total for the 
purpose of calculating the tax instalment to be deducted, there is no 
provision for lumping the payments during the week of different 
employers. A provision to take this into account under the Financial 
Emergency Act was found to be practically unworkable. 

Where an employee is in receipt of more than one salary at the one 
time (e.g., the case of a director given above) or a salary and income 
other than salary or wages (e.g., rents) his assessment is still due to be 
paid by June 14 and he is not treated as an ordinary business man. 

Pensions, retiring allowances, and superannuation payments are 
treated exactly similar to ordinary employees. Presumably where a 
retiring allowance was paid in a lump sum only 5 per cent. of that sum 
would be available for tax deduction since only that 5 per cent. is 
assessable under the main assessment Act. 

Although the Act provides that employees’ tax shall be paid by June 
14 in any year, the employer will not automatically cease to make 
deductions after that date, but in all cases will await the production of 
an exemption certificate. 

Exemption Certificates 


When a sufficient amount of tax instalment has been taken from the 
earnings of the recipient on or before June 14 in any year to satisfy 
the amount of “tax payable” as defined by the amendment, he shall 
produce his stamp book to the Commissioner and be given a certificate 
of exemption from further deduction of State Income Tax from his 
earnings from that date to August 1 following. That is if by January 
24 in any year sufficient instalments had been made to meet the “tax 
payable,” the taxpayer would take his book of stamps to the Taxation 
Department, the money value of the stamps therein would be computed 
and compared with the assessments, the amount credited to the taxpayer 
in the Department’s records, the stamps in the book cancelled by the 
Department and an exemption certificate issued for the period between 
January 24 and August 1 of that year. 

A taxpayer can always apply to have his income assessed before it 
would ordinarily be reached under the Department’s usual routine. In 
such a case, should more tax instalments have been paid by an 
employee than was necessary a refund may be made forthwith. Should 
less than the “tax payable” have been paid by an employee the balance 
is not due to be finally discharged until June 14, as previously detailed. 
With contracts substantially for labour this would not apply and the 
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taxpayer would have to satisfy the “tax payable” by the due date 
mentioned in his assessment (usually one month after assessment), 
either by payment direct to the Department or deduction from his 
earnings in the ordinary way between the date of assessment and the 
date for payment of the tax assessed. When the ordinary business man 
has purchased Income Tax stamps during the year and his assessment 
has been issued in the ordinary way or at his request, he will produce 
them on the date for payment of the tax and the Department will cancel 
the stamps and refund any excess just as with an employee, but should 
the stamps be insufficient to discharge his liability he too will have only 
a month’s grace from the date the assessment was issued to make up the 
difference. 
General 

It is worth while noting that a refund of tax overpaid is not compulsory 
and any such excess would presumably be an allowable deduction for 
Federal Income Tax purposes for the year in which the excess was 
accumulated. 

Rates of Deduction 

The rates of deduction of State Income Tax instalments are as under. 
The figures on which the instalment is calculated include any allowance 
for board and/or lodging. 

Where weekly earnings or payment for contract substantially for 
labour only does not exceed £1/16/11 the payment is exempt. 


Amount Rate Tax Instalment Payable 
£1170 to £2100 6d. in é 1/- 
23731 ” 220 — 1/6 
3 10 1 4100 s. ”* 2/- 
4101 5100 G.. ” 2/6 
5 101 6 100 6d.” 3/- 
6 10 1 7100 oo 3/6 
7101 8 00 6d.” 4/- 
8 01 8 100 od. ” 6/- 
8 101 9100 — 6/9 
9 10 1 °10 00 —_— 7/6 
10 01::” 10100 ie ™ 10/- 
10 10 1 "HR we ie ® 11/- 
11 101 i ae 1/- ” 12/- 


Over £12 rate is 1/6 for every pound and part thereof exceeding 
10/-, e.g.: , 


Amount Rate Tax Instalment Payable 
£12 01 to £12 100 1/6 in £ 18/- 
12101 ” 13 100 1/6 ” 19/6 
13101 ” 14100 1/6 ” 21/- 


There is a provision in the Rates Act (No. 10 of 1940) to give the 
Commissioner power to increase the rate of deduction to such amount 
as he may think fit where the taxpayer’s liability would not be covered 
by applying the above rates. Actually the Commissioner rarely exercises 
this power except at the request of the taxpayer. Notification in writing 
is given by the Commissioner to the employer, who must thereupon 
make deduction at the rate specified. 

It will be noted that, unlike the similar Federal Act, no allowance is 
made for any concessional deductions in calculating the tax instalment 
to be deducted, although, of course, they are taken into account in 
assessing the total tax to be paid. 
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Australia, America and the Future 
Synopsis of an Address by Prof. I. Clunies Ross 


Addressing members of the New South Wales Division of the 
Commonwealth Institute of Accountants at the Annual Social, Professor 
Clunies Ross said that if it were not for the restraining influence of 
America in the Pacific, Australia’s War Effort would be considerably 
limited. It was not enough to think of relations with the United States 
only in connection with the War, however. The future progress of 
many of Australia’s industries rested largely upon the generosity and 
vision of the United States. We had yet to develop a burning national 
consciousness of the importance of each country to the other. 

Australia’s welfare after the war would depend upon the extent of 
her co-operation with the United States. 

The real problems on which our future would depend would come 
after the war, and it would be only by close co-operation that we could 
solve them. He was convinced that unless we achieved a different 
attitude towards our fellow men and to international problems, we 
would go through the same troubles again, and eventually get back to 
warfare. 

“There has been nothing more tragic,” he said, “than when, after the 
last war, having world leadership in our hands, we let the opportunity 
slip. It is highly probable that unless some care is taken, the basic 
mistakes made after that war will be repeated after this. 

“Two mistakes come to my mind. Firstly, we did not appreciate 
that the twentieth century world was in fact interdependent, and the 
prosperity of one part related to that of the rest. Secondly, though we 
held it as a vague theory, there was no conviction that the maintenance 
of law was essential in international affairs, as well as in national.” 

After the last war, we expected a permanent peace, and we felt that 
the establishment of the League of Nations would ensure that peace, 
but we had failed to realise the significance of the “new: orders” that 
were developing. Our outlook had been stultified by our own personal 
or sectional interests. 

Prof. Clunies Ross expressed the view that any prospect of a new 
and just world order would depend on the establishment of an English- 
speaking nucleus, round which all other nations might get together. 

The United States had a population of 130 millions of people whose 
customs and habits and mode of living were very similar to our own. 
The Lease or Lend Bill would enable America to give colossal aid to 
Britain. It was claimed by some of our greatest strategists that it 
would be to Britain’s disadvantage for America to enter the war, as by 
becoming a belligerent, America’s own war activities would possibly 
limit her aid to Britain. 

Close co-operation between Britain and America was essential not 
only for winning the war, but also for securing a lasting peace. As a 
step towards that goal, he advocated that Australians and Britishers 
should develop towards America a friendlier attitude than that at 
present existing. 
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Elements of Depreciation 
By Lesiie W. IRwIn, A.F.1.A., A.A.LS. 


The practice of providing for depreciation of fixed assets is so 
universally recognised that often consideration is a matter of form, 
while important elements which affect the life of an asset may easily be 
overlooked. 

The two principal methods adopted to recover the cost of an asset 
during its lifetime are :— 

1. The Straight-Line Method: where the same amount is written off 
yearly, being based upon the average expectation of the life of the 
machine, building, etc. ; and 

2. The Reducing-Balance Method: where the amount to be written 
off is expressed as a percentage, and is written off the balance yearly. 

Both these methods have been given official sanction by the Income 
Tax Act (1936), in Order No. 1217 (Schedules A and B), whilst 
Schedule C has endeavoured to fix the rate per cent. allowable, upon 
plant, working under “normal conditions” and of the “average type” in 
particular industries. 

The question that is most important in fixing rates of depreciation 
is the basis of the estimate of the length of the life of the plant under 
consideration. 

The importance of this factor will be realised when it is considered 
that this element affects, in any business, 

(a) the amounts deductible for income taxation, which is no small 

matter at this time; and 

(b) the amounts available for distribution as dividends. 

Any reasoning of depreciation must therefore be based upon the 
expectancy of the life of the asset, and to do so accurately we must 
consider the elements that are working in these factors. 


ELEMENTS OF ESTIMATING 

The principal elements which are present in any basis of estimating 
the life of the asset may be cited as being: 
(1) The Production and Time Element 

The use of these elements are fairly general, but often cases occur 
when one or the other element is used alone. When this is done, the 
basis can easily be erroneous. 

Consider the use of the production method alone. A machine newly 
installed may be estimated to produce 100,000 units during its lifetime, 
after which it may be worthless. Accordingly, if its original cost were 
£1,000, it would be depreciated at a rate of 2:4 per unit. If the capacity 
of the machine is calculated at 10,000 units per year, its “life” would be 
10 years and depreciation would be written off at the rate of £100 
yearly (2-4d. x 10,000). 

However, what is the position, if the machine is not used to capacity 
and produces only 5,000, or 3,000 units? The life of the machine is 
extended in the first case to 20 years, with the consequent result that 
the machine is obsolete long before the cost is recovered. 

This is especially true in the cases of motor cars and other machinery 
of a like nature. The reverse may also be the case, where the other 
element is used, and the time basis adopted, regardless of production. 
If for any reason production is above normal, the machine may have 
to be replaced before the full amount of cost is recovered. 

It there appears necessary that both these factors require earnest 
thought before calculating the life of an asset. 
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(2) Physical and Functional Depreciation Elements 

Physical depreciation is the effect, apart from the use of an asset, by 
factors of outside influence. Instances of this element are the effect 
of sea water, weed growth upon ships, which necessitates the careening 
of the vessel periodically, with the consequent loss of patronage, or use; 
the effect of weather upon assets exposed, hence the use of special 
types of wood for sleepers on railway tracks; whilst in Australia, the 
most striking example is the ravages of white ant upon woodwork in 
certain sections of the land. 

Functional depreciation is the introduction of modern methods of 
packaging, design and the use of new types of machinery in order to 
produce the desired type of article. This element has very far-reaching 
effects. 

The introduction of Art to assist Sales, has brought about many 
changes in distribution methods, and has extended back into production 
methods, not only of the organisation introducing the change, but also 
in the methods of competitors, who have been compelled to discard 
machinery which under ordinary circumstances would have been service- 
able for several years. This appears to be one of the wastes of com- 
petition, and a manufacturer who fails to “keep abreast of the times” 
may soon begin to lag behind. 

This class of depreciation is difficult to provide for because main- 
tenance alone, will not take care of it, whilst it is a factor that is present. 

The responsibility of estimating the life of an asset may therefore 
rest upon more than one Executive. It may necessitate the opinion of : 

(a) The Engineer, who is familiar with the physical properties likely 

to affect the life; 

(b) The Sales or Advertising Executive, who should be able to 

express his opinion upon the functional properties; and 

(c) The Accountant, who should be capable of translating these 

opinions into terms of costs. 

An Engineer and Accountant may utilise two principal types of 
methods, in order to fix his opinion of the life of the asset. The two 
categories are: 

(1) The estimate method, by which the valuer attempts to fix the 
expectancy of usefulness of the item under consideration. It is used 
principally where the asset is entirely new, e.g., a new type of machine, 
and where no previous datum is available as a guidance to its 
performance. 

At its best, this method is merely a reasonable estimate based upon 
conservative principles, but in most cases it is no more than guesswork. 

(2) The second method is based upon statistical assumption, inasmuch 
that a large number of identical units will act in a certain predictable 
manner, for instance, if 1,000 identical units have an average life of six 
years, it is reasonable to assume that another 1,000 units identical with 
the first, will also have the same lifetime. 

This method cannot be applied to all types of units of production, 
e.g., motor cars. 

The life of motor cars produced to-day is entirely different to those 
produced a decade ago, and any reference to data for the purposes of 
comparisons would be useless. Here again the aspect of functional 
depreciation plays an important part. 

The estimation of depreciation thus involves more than the mere 
fixing of a percentage sufficient to cover the cost of the article; it 
also requires the careful consideration of factors, which may influence 
the life of the asset, and also the basis upon which the method is to be 
adopted. 
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Perishing Populations 
By L. Waite, B.A. (Hons.) 


If present trends continue, the population of Australia at some time 
in the future will be three. As women live longer on the average than 
men, there will probably be two women and a man; but the absence of 
popular novelists will make this unimportant, except to the three persons 
concerned. Before this far-distant state is reached, however, the 
change both in the size and composition of the population will bring 
many problems to the business man as such, and the citizen. A very 
obvious one arises from the decline in the demand for perambulators 
and the boom in the demand for bath chairs, as a declining population 
will contain a larger proportion of older people. Before the business 
man prepares to meet problems of this nature, he is quite right in asking 
proof that they will arise, especially as more people are born than die 
in Australia each year. 

It is true that the birth-rate per thousand is higher than the death- 
rate; but this is because of a temporary, abnormal age-distribution, 
which obscures the real changes in fertility and mortality. The present 
population is the result of a very high fertility rate, which has now 
dropped, and large-scale immigration, which has, temporarily, at least, 
dwindled. Between 1911 and 1921, the rate of increase in Australia, 
twenty per thousand, was the largest in the world. The rate of increase 
in some other countries per thousand was: U.S.A., 14; Japan, 9; 
Sweden, 7; England and Wales, 4; Ireland, 2. 

In the longer period, 1891-1921, the increase per thousand was: 
New Zealand, 23; Australia, 22; Japan, 11; England and Wales, 9. 

In consequence, we have relatively small numbers in both the age 
groups, 1-5, and over 60, in which mortality is higher than in the 
other age groups. In addition, the proportion of women of child-bearing 
age is abnormally large, so that the number of births per thousand as 
compared with the deaths, gives an over-optimistic picture of the 
future, when there will be a greater proportion of old people and a 
smaller proportion of couples of child-bearing age. 

This gross reproduction rate measures the rate at which a population 
would reproduce itself in the course of each generation, if fertility 
remained unchanged, and if no potential mothers died before the end 
of the reproductive period. Thus, a gross reproduction rate of 1:20 
means that a population would, in these conditions, increase by 20% 
in each generation. The gross reproduction rate for Australia in 1937 
was 1-08; but this does not mean that our population in increasing by 
8% every twenty-five years or thirty years, as a number of potential 
mothers dies before reaching child-bearing age, and also the fertility 
rate has fallen. 

The expectation of life has increased from 59 in 1900 to 67 in 
1934, and no startling improvement on this can be hoped for, although 
there is still scope for reducing infantile mortality. 

The only reasonably accurate measure of the future trend of 
population is the net reproduction rate, which measures the rate at 
which a population would reproduce itself in each generation, if both 
fertility and mortality remained unchanged. 

It is calculated by seeing how many girl-children the child-bearing 
women of the present generation may be expected to bear. If these 
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women do not reproduce, to replace themselves, an equal or greater 
number of girl-children, all of whom live through child-bearing age, 
the population must decline. Australian mothers at present are not 
producing sufficient potential mothers to replace them, and so the 
population of Australia will fall after about 20 years, even if the 
fertility rate now increases, unless there is an unexpected increase in 
immigration. The latest figures available are all pre-war, and, as there 
is a tendency for fertility rates to fall during war-time, as well as for 
mortality rates to rise, the figures I quote may be regarded as a 
maximum. 

The net reproduction rate of Australia in 1926 was 1-32, but has 
now fallen to 0-98; so that our natural population is falling by 2% 
in each generation. This, of course, neglects immigration, to which, 
however, definite limits must be set. Apart from the fact that the 
population of all countries in Europe, except Russia and the Balkans, 
is falling rapidly, and that they will have no surplus man-power, the 
average immigration for the past seventy years, namely 54 per thousand, 
seems about the average net capacity of Australia for absorbing 
immigrants. In this period, the average annual rate of increase in 
population has been about 24%, and, of this, 13% has been due to 
natural increase, and about 4% to net immigration. The net reproduc- 
tion rates of the countries from whom we have received immigrants 
in the past are as follows :—England and Wales, 0:78; Sweden, 0°76; 
Germany, 0.93; Poland, 1-11; Italy, 1:13; Eire, 1-1; Russia, 1°5. 

In fifty years time the population of England will be 82% of its 
present size, and will be halved in 100 years. Thus, our chances of 
getting British immigrants are not very great. By 1960, the 4-14 age 
group will have decreased by 21%, and the group of over 60 will 
have increased by 32%. In 1935, the under 15 and over 60 groups 
together formed 36% of the population; in 1985 they will be 40%. 

The size of family per 1000 women for the two periods shown is 
indicated in the following table :— 


No. of Cases: 
Size of Family. 1909-1913 1929-1933 
ge ae ER im, 132 
et a or as 177 
acts etre 2 aa we 20 7 
ki te ER eg a + 1 


This shows that, while the number of childless women has increased, 
a family of two has become more popular, and the large families are 
disappearing. 

The difference in fertility between rural and urban centres is very 
large. Thus, in Sweden, the reproduction rate in the rural centres is 1, 
whereas it is only 0-5 in the towns, and, in fact, in Stockholm is only 
0.3. In Germany, the rate for urban centres is -9, for cities of ten 
thousand -5. Rural Ukraine has a rate of 2°77, urban Ukraine 1:53, 
while Moscow is down to 1:17. 

As a large majority of Australians live in cities (contrary to popular 
belief), these comparisons are very significant, especially as the rural 
population declined from 42% in 1911 to 37% in 1921. Universal 
experience is that fertility is high among miners, metal workers, 
and agricultural labourers, but low among textile workers and com- 
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mercial men, and in places where a large percentage of women is 
employed. In Sweden, the largest families are found in the two highest 
and the two lowest income groups. 

Whether a decreasing population is regarded as a blessing or a curse 
is a matter for individual opinion. It seems certain that very small 
families decrease the chance of a happy married life, as certainly as 
extra large ones do, while of all people only children are the most 
miserable. Attempts have been made in various countries to increase 
the size of families, but experience seems to be that people have children 
for their own sake, and not for the sake of the State. In France, family 
allowances are paid to workers, according to the number of their 
children. Italy makes the lot of the bachelor hard by means of bachelor 
taxes and preference to married workers. If children are to get the 
full benefit of endowment, the policy of Sweden seems to be the most 
enlightened. They give payment in kind to children in housing, 
nutrition, medicine, and education. The benefit of this policy is that 
it can be co-ordinated with national policy to help farming, and it 
ensures that children get the benefit. It has been estimated that a child 
adds 22% to the expenses of a family. 

It is amusing to read some early guesses as to what our population 
would become. In 1890, an English writer, D. A. Wills, guessed that 
‘At the present rate of increase, the inhabitants of Australia, before the 
close of next century, will number about 190,000,000, and constitute no 
inconsiderable part of the population of the world.” (D. A. Wills— 
1890). 

A declining population is apt to lead to an increase in unemployment, 
for several reasons. The demand for basic foodstuffs will fall off, and 
our exports to England, for example, will be smaller. If agricultural 
technique continues, agriculturists will be faced with over-production, 
and an excess of productive capacity, which can no longer be remedied, 
as in the past, by waiting for the growth of population to bring forth 
an increased demand. This will bring redundant capacity, and a surplus 
of labour. Necessary changes in production will be more difficult, as 
obsolete methods will have to be scrapped immediately. In an increasing 
population, old machinery can often be used until it wears out, because 
increasing demand allows scope both for it and the new methods. 
Unless effective steps are taken to increase the adaptability of labour 
and capital, more of them will be unemployed as a result of over- 
production of particular commodities. 

The necessity for increased public services will be made essential 
by the greater burden of old people. If the prediction of one statistician 
comes true, in 100 years time half the population of England will be 
over 65. Even if we do not reach a proportion anything like this, our 
population is bound to contain more old people than it does at present. 

The idea that our population will continue dwindling until it disappears 
should not be taken seriously, as a self-reversing principle is in action. 
In times of low birth-rates, only the fertile strains can survive, and the 
infertile strains are being eliminated. The process may, however, be 
long, and the business man must face a period when adaptability will 
be the chief virtue. His children may or may not console themselves 
with the idea that it will be hard to get on or up, but easy to get in. 
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Administration of Estates in Bankruptcy—ll 
By N. S. Younc 





3. Avoidance of Antecedent Transactions 
(a) Undue Preferences 

In the practical administration of estates under the Bankruptcy Act, 
S. 95 is of considerable importance. 

The principle upon which the section rests was expressed by Moule J. 
in re Stevens 1 A.B.C. at p. 95 thus :— 

“The main scheme in the administration of bankruptcy is to make provision 
for an equal distribution of assets amortg all creditors. Everyone is to share and 
share alike; so that within a certain specified time before sequestration no one 
creditor is to obtain an advantage over any other creditor. So as not to interfere 


in any way with honest commercial principles certain named and specified 
transactions remain immune, and do not come within the scope of S. 95.” 


Paine J. in re Attiwell 5 A.B.C. at p. 56 described the section as a 
very drastic one and went on to say :— 

“It goes much further than any section of the sort in any other Act which 
comes under the notice of our Courts in this country. There is nothing 
approaching it in England, and there never was, until the 1924 Act, any provision 
approaching it in any State Bankruptcy Legislation.” 

As a preliminary consideration, it is necessary to determine whether 
S. 95 applies to all types of administrations under the Act or whether 
it has only limited application. 

The section now applies to proceedings under Part X (Estates of 
persons dying insolvent) as sub-section (4A) was introduced into 
S. 155 to overcome the effect of Re Sharp Decd. 5 A.B.C. 266. It does 
not apply to proceedings under Part XII (Deeds of Arrangement) as 
S. 199 which makes certain specified bankruptcy sections applicable to 
the Part does not incorporate Division 4 of Part VI which contains 
So. %. 

Whether it applies to Part XI (compositions and assignments without 
sequestration), or any portion of it, must be considered doubtful. It 
does not apply to schemes of arrangement and compositions made 
pursuant to S. 161, as there is no enabling section in Part XI which 
either expressly or impliedly makes Division 4 of Part VI applicable 
to schemes or compositions. There remains the question of whether 
the section applies to deeds of assignment. Up to the present its 
application has been taken as an accepted fact. 

In Robertson v. Grigg 5 A.B.C. at p. 209 Gavan Duffy C.J. and 
Starke J. said :— 

“We assume without deciding that the provisions of S. 95 apply to deeds of 
assignment.” 

There are several reported cases of trustees under Part XI Deeds 
having succeeded in setting aside transactions under this section (Jn re 
Simpson 8 A.B.C. 235; in re Dunemann 8 A.B.C. 148), whilst in 
practice there must have been a very large number of cases where 
the section was used without reference in the Courts. In none of these 
cases, with the exception of Robertson v. Grigg (when the matter was 
not fully considered by the Court), does any argument appear to have 
been submitted by counsel as to the possibility of S. 95 not applying to 
a Deed. S. 168 appears to have been accepted as sufficient authority, and 
Haslam J. in re Dunemann 8 A.B.C. at p. 152 said :— 
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“The execution of the deed by the debtor was an act of bankruptcy equivalent 
to the filing of a bankruptcy petition, and the making of a sequestration order 
against him. The matter is thus within S. 95 (Robertson v. Grigg (1932) 5 
A.B.C. 199).” 

However, the decision of the High Court in re Adams 8 A.B.C. 97, 
which involved a consideration of the effect of S. 168, certainly throws 
a doubt on whether this section has the effect of making S. 95 applicable 
to Part XI deeds of assignment. Indeed, Lukin J. has held that the 
section does not apply (/n re Bridge 9 A.B.C. 235). 

A trustee may sometimes be in doubt as to whether he should proceed 
with an action to set aside a transaction under S. 95. In such circum- 
stances, and in order to collect the necessary evidence, he should cause 
the parties to be examined in Court (dicta (not reported) of Paine J. 
in re Simmonds 8 A.B.C. 105). 

If still in doubt, or where the views of creditors are in conflict as 
to the wisdom of launching the proceedings, particularly where the 
dissentient creditors are those against whom the proceedings are to be 
taken, he should apply to the Court for advice and directions (Jn re 
Williams 8 A.B.C. 23). 

Where several creditors had joined in giving an indemnity to the 
trustee against the costs of proceedings taken by him under S. 95, 
which proved successful, it was ordered that the net amount recovered 
should be distributed amongst the indemnifying creditors (/n re 
Maywald 8 A.B.C. 13). 

Trustees should remember that the right to recover property under 
S. 95 is just as much an asset as the rest of the estate taken over for 
realisation, and it is not unconscionable for the trustee to insist upon 
his legal rights under this section (Jn re Grezzana 5 A.B.C. 233), but 
the Court will apply the doctrine of “fair dealing” if insistence by the 
trustee upon his strict legal rights would produce a dishonourable or 
inequitable result. (Jn re Nitschke 2 A.B.C. 36). 

Turning to the section itself one finds that it is well drawn and 
clearly expressed, and the first portion sub-section (1) imposes the 
test upon the trustee of proving :-— 


(1) That the transaction was: 


(a) a conveyance or transfer of property, or 
(b) a charge upon property, or 

(c) a payment, or 

(d) an ‘obligation incurred, or 

(e) a judicial proceeding taken or suffered. 


(2) That at the time of the transaction the debtor was unable to 
pay his debts as they became due from his own money. 

(3) That the person benefiting from the transaction was a creditor 
or surety or guarantor for the debt due to the creditor. 

(4) That the effect of the transaction was to give the creditor a 
preference priority or advantage over the other creditors. 

(5) That the transaction took place within six months of the 
presentation of the bankruptcy petition on which the debtor’s 
estate was sequestrated. 





Conveyance or Transfer of Property 


The expression “every ..... transfer of property” used in S. 95 
includes every means by which property may be passed from one 


person to another (/n re Hardman 4 A.B.C. 207). 
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The reports contain details of a variety of transactions which have 
been held to be transfers or conveyances of property, some of which 
present unusual features. 


Charge Upon Property 


The word “charge” in S. 95 is a wider term than payment and 
includes “lien” Emmanuel v. Bridger (L.R. 9 Q.B. 286 at p. 291) per 
Lukin J. in re Ruwaldt supra. 

The execution by a debtor in favour of a creditor of a stock mortgage 
(In re E. C. Smith 1 A.B.C. 186), a mortgage of a lease (Jn re 
Hackendorf 7 A.B.C. 36), a bill of sale (Jn re Simpson 8 A.B.C. 234), 
and a mortgage of real estate (Jn re Love 3 A.B.C. 24) were all held to 
be within scope of this part of the section. 


Payment 

The expression “every payment made” may include a mere transfer 
of figures in an account without money passing (/n re Hardman supra). 

Payment by an agent receiving money for distribution amongst the 
debtor’s creditors is a payment by the debtor (Jn re Sanderson supra). 
An order on an auctioneer to pay the proceeds of a clearing sale to a 
creditor (Im re Pinches supra) and an undertaking that a creditor who 
was also an auctioneer would be given the clearing sale and could deduct 
his claim from the proceeds (Jn re McCauley 4 A.B.C. 77) are payments 
within the meaning of the section. 


Judicial Proceedings Taken or Suffered 
The word “suffered” as used in S. 95 applies to proceedings 
consciously permitted or passively acquiesced in but not to proceedings 
of which the bankrupt is ignorant (Jn re Rosie 5 A.B.C. 49). However, 
Lukin J. in re Ward 9 A.B.C. 103 expressed disagreement with the 
interpretation given by Paine J. to the expression “judicial proceedings 
taken or suffered” in Rosie’s case, suggesting that it was too restrictive 
and went on to say at p. 110 that “in S. 95 the phrase ‘judicial 
proceeding suffered’ is associated into other phrases aimed at supporting 
the underlying principle of the section, i.e., to provide equality of 
treatment amongst creditors, and that the meaning of the word ‘suffered’ 
must be ascertained with due regard to the underlying purpose of the 

section and to the context wherein the term is found.” 


Unable to Pay His Debts from His Own Money as They 
Became Due 

The test to be applied in determining whether a debtor is unable to 
pay his debts as they become due from his own money was laid down 
succinctly by Isaacs J. in Bank of Australasia v. Hall, and his dictum 
in that case has been quoted with approval on several occasions since 
by the Judges hearing cases under the present Federal Act (Jn re E. C. 
Smith supra and In re Attiwell 5 A.B.C. 54). 

“If the debtor can by sale or mortgage of property which he owns at the time 
of the assignment change the form of the property into cash wholly or partly 
sufficient for the purpose of paying his debts when they become due that require- 
ment of the Section is satisfied.” 


In an English case (Ex parte Russell; Re Butterworth (1882) 19 Ch. 
D 588) it was suggested that the test as to what assets were available 
for creditors at the date of settlement was the price those assets would 
have brought at a forced sale, but it is unlikely that this principle 
would be accepted by the Australian Courts. 
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The Effect of the Transaction is to Give a Creditor a Preference 
Priority or Advantage over the Other Creditors 


Unsuccessful attempts were made by counsel in the earlier cases 
decided under the section to get the Courts to apply the decision of the 
Privy Council in Bank of Australasia v. Harris, viz., that it was 
necessary to prove fraudulent intent in the mind of the debtor before 
the section could operate. These submissions were consistently rejected 
by the Courts in practically every State (Jn re Stevens 1 A.B.C. 90; Jn 
re Sanderson supra; In re Mazok 2 A.B.C. 237; In re Kay 4 A.B.C. 
49; In re Scott 4 A.B.C. 8) and were finally disposed of by the High 
Court in Richards v. Lloyd 6 A.B.C. 151. Evatt J. said:— 

“In my opinion words could hardly be devised which would more plainly show 
a legislative intent to hit at the results and effects of a debtor’s action, whatever 
his motive or intention may have been.” 

The trustee is, therefore, not concerned with the state of mind of 
the debtor when he entered into the transaction, but must demonstrate 
that the effect or result achieved was to prefer or advantage the 
creditor. 

However, the person preferred must be a creditor. 

“The relationship of debtor and creditor was for long the very foundation of 
the provisions of the bankruptcy law affecting preference, and, although 
exceptions have been introduced, the old rule otherwise remains, and nothing can 
amount to a preference unless the person preferred is a creditor.” 

A pre-existing debt is essential to the operation of the Section per 
Dixon J. in Robertson v. Grigg 5 A.B.C. at p. 213. See also Snell v. 
Lloyd 9 A.B.C. 98. 


That the Transaction Took Place Within Six Months of the 
Presentation of the Bankruptcy Petition 


Where a debtor executed a mortgage within the period prescribed by 
S. 95 pursuant to a prior agreement to give a mortgage it was held that 
the transaction did not fall within the provisions of S. 95 (1) (Jn re 
Love supra). 


Exemptions from Operation of Section 


If the trustee can establish that the transaction falls within the scope 
of the foregoing requirements prima facie the transaction is void under 
the provisions of the section, but “certain named and _ specifidd 
transactions remain immune” and it is open to the creditor to show 
that he was :— 

(1) A person making title in good faith, and for valuable con- 
sideration through or under a creditor of the bankrupt; or 

(2) A purchaser, payee or encumbrancer in good faith, and for 
valuable consideration and in the ordinary course of business. 
Then follow sub-sections (3) and (4) which are in the 
following terms, and which qualify sub-section (2) : 

“(3) The burden of proving that the provisions of the last 
preceding sub-section have been complied with shall lie upon 
the person who relies upon their having been complied with. 

(4) For the purposes of this section a creditor shall not be deemed 
to be a purchaser, payee or encumbrancer in good faith if the 
conveyance, transfer, charge, payment or obligation were 
made or incurred under such circumstances as to lead to the 
inference that the creditor knew or had reason to suspect that 

the debtor was unable to pay his debts as they became due 
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and that the effect of the conveyance, transfer, charge, pay- 
ment or obligation would be to give him a preference, a 
priority or advantage over the other creditors.” 


Shortly stated, the combined effect of sub-sections (2), (3) and (4) 
is that a creditor cannot obtain exemption from the operation of S. 95 
(1) once it is established by the trustee that the transaction is within 
the section unless he can prove that he was a purchaser, payee or 
encumbrancer in good faith (with its qualified meaning) for valuable 
consideration, and in the ordinary course of business, all of which 
factors have to be independently established. 

The trend of the more recent Court decisions appears to favour a 
relaxing of the rigidity of proof which was at first insisted upon where 
a creditor sought to avail himself of the measure of protection afforded 
by the section (Cf. In re Smith 6 A.B.C. 49, and In re Simmonds 
8 A.B.C. 105 with In re H. T. Smith 1 A.B.C. 145 and In re McCauley 
supra). 

Good Faith 


This expression is qualified by the restrictions contained in sub- 
section (4) and, therefore, does not assume its natural signification. 
It is not sufficient to show de facto good faith (Jn re Simmonds 
supra). 

The establishment of good faith usually presents difficulty to the 
creditor, as normal collection methods, when the debt has been out- 
standing for some time, usually result in facts being brought to the 
notice of the creditor which would make a reasonable person suspicious 
that the debtor was in insolvent circumstances. 

To ascertain whether a creditor acted in good faith it is necessary 
to examine the circumstances surrounding the transaction, for good 
faith is largely a question of fact, and it is, therefore, necessary to look 
at the facts (Jn re Kay supra). 

If a creditor who receives payment has knowledge of circumstances 
from which ordinary men of business would conclude that the debtor 
is unable to meet his liabilities, he knows within the meaning of the Act 
that the debtor is insolvent (dictum of Lord Hobhouse in National 
Bank of Australasia v. Morris cited with approval by Moule J. in re 
H. T. Smith supra). 

A creditor does not obtain exemption by making no enquiries (/n re 
Klowss, 6 A.B.C. 89; in re Nowotney, 8 A.B.C. 198), although Evatt J. 
in Richards v. Lloyd (supra) said:— 

“There is much force in the answer of this witness that in the ordinary course 
of business after dealing with a man for 13 years, and knowing him personally, and 
he being well thought of in the district, you do not cross-examine him and ask him 
every time to prepare a Balance Sheet of how he stands.” 

Whilst the Bench of the Supreme Court of Queensland (in Bernard 
Shaw & Co. Ltd. v. Primary Producers Bank of Australia Ltd., 4 A.B.C. 
at p. 147) said:— 

“A payee cannot deliberately shut his eye to facts, but it might well be that a 


long course of dealing between the parties would reasonably excuse a payee’s 
failure to ask for available information before accepting payment.” 


Valuable Consideration 


As past consideration is sufficient to satisfy the requirements of the 
section, the creditor usually does not experience much difficulty in estab- 
lishing the existence of this particular factor. 
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Ordinary Course of Business 

This also is a question of fact (Jn re Mazok supra). 

The test of “ordinary course of business” is not whether the act is 
usual or common in the business of the debtor or of the creditor, but 
whether it is a “fair transaction and what a man might do without any 
bankruptcy in view,” per Gavan Duffy C.J. and Starke J. in Robertson 
v. Grigg supra, and— 

“The ordinary course of business is not, I think, to be related to any 
special business carried on by either debtor or creditor, but is concerned 
with the character of the impeached transaction itself.” 

per Evatt J. in the same case. 

Where it was not the practice of a creditor to finance debtors on the 
security of stock mortgages, it was held that the obtaining of such a 
form of security from a debtor was not in the ordinary course of 
business (In re E. C. Smith supra). 

There remains the final question of whether, and to what extent, S. 82 
(mutual credits and debits) can interfere with the operation of S. 95. 

The provisions of S. 82 cannot be availed of by the creditor if at the 
time of giving credit to the debtor, or receiving credit from the debtor, he 
had notice of an available act of bankruptcy. 

A transaction entered into by a debtor which is voidable under S. 95 
is an act of bankruptcy (S. 52 (c)) and in respect of such a transaction 
the creditor cannot claim the protection of S. 82 (In re Hardman supra). 

The same principle of interpretation was followed in Clements, 7 
A.B.C. 255. 


(b) Avoidance of Voluntary Settlements and Contracts for Future 
Settlement 
S. 94 of the Act provides the trustee in bankruptcy with statutory 
authority which enables him, in certain circumstances, and subject to 
certain conditions therein narrated, to set aside transactions whereunder 
the bankrupt has transferred or agreed to transfer property to third 
parties. 

The transactions which it is possible to impeach have been classified 

in the section as follows :— 

(1) Settlements of property. 

(2) Contracts for the future payment of moneys to or the future 
settlement of property on the settlor’s wife or husband or child- 
ren. ' 

Settlements of Property 


For the purpose of S. 94 the word “settlement” is deemed to include 
any conveyance or transfer of property (Subsection (5)). Property is 
defined in most comprehensive terms in S. 4 of the Act so that the 
avoiding provisions of S. 94 will intrude into a wide range of commer- 
cial and domestic transactions. 

Notwithstanding the provisions of Subsection (5), however, it would 
appear that a conveyance or transfer, to be within the section, must 
conform to the recognised legal concepts of a “settlement,” i.e. the 
transaction must involve a disposition of property by a person to be 
held and preserved for the enjoyment of some other person, although 
there need not be any actual restriction of the power of alienation by 
the donee. 

It is not every settlement that van be attacked by the trustee in 
bankruptcy, as S. 94 (1) imposes two restrictions, firstly, a time limit, 
and, secondly, an exemption in favour of certain classes of settlements. 
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Time Limit 

(1) If the settlement takes place outside a period of five years from 
the date on which the settlor becomes bankrupt then it cannot be 
set aside by the trustee in the bankruptcy of the settlor, notwith- 
standing that at the date of the settlement the settlor may have 
been insolvent. 

In certain circumstances, however, it may be possible to avoid 
settlements beyond this five-year limit, if fraud can be estab- 
lished, as the provisions of Statute 13 Eliz. c. 5 (an old English 
law aimed at preventing fraudulent dispositions of property by 
debtors to the prejudice of their creditors) are apparently 
applicable under our Federal Bankruptcy administration. (See 
application of the Statute in re Mandel, 10 A.B.C. 17.) 

(2) If the settlement takes place within a period of five years from 
the date on which the settlor becomes bankrupt it is void against 
the trustee in the bankruptcy of the settlor unless the parties 
claiming under the settlement can prove :— 

(a) that the settlor was at the time of making the settlement 
able to pay all his debts without the aid of the property 
comprised in the settlement. (In an English case (ex 
parte Russell, 19 Ch. D. 588) it was held that the settlor’s 
assets for the purpose of establishing his ability to pay all 
his debtors had to be assessed at what they would realise 
at a forced sale), and 

(b) that the settlor’s interest in the property passed to the 
trustee of the settlement or to the donee thereunder on 
its execution. 

(3) If the settlement takes place within a period of two years from 
the date on which the settlor becomes bankrupt it is void against 
the trustee in bankruptcy irrespective of whether the settlor was 
insolvent or not at the time of making the settlement. 

Apparently the avoiding provisions of S. 94 operate only to 
the extent required to pay the settlor’s unsecured creditors, and 
that if the property comprised in the settlement is more than 
sufficient to pay the debts in the bankruptcy, the surplus does not 
vest in the bankrupt, but remains the property of the trustee 
under the settlement, or the donee. 




























































Exempt Settlements 


The settlements which are specifically exempted from the operation 

of the section are as follows :— 

(1) A settlement made before and in consideration of marriage. 
(Ante-nuptial settlements, as they are usually called.) 

(2) A settlement made in favour of a purchaser or encumbrancer 
in good faith and for valuable consideration. 

(3) A settlement made on or for the wife or children of the settlor, 
of property which has accrued to the settlor, after marriage, in 
right of his wife. 

The following are illustrations of settlements within the meaning of 


S. 94:— 


(1) A gift of money by a father to his son to be spent in buying 
shares on which the son is to receive the dividends. 

(2) A purchase by a husband of land in his wife’s name. 

(3) A gift by a husband to his wife of a motor car. 
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Contracts for Future Settlement 


It is provided in the section that any covenant or contract made in 
consideration of marriage either 
(1) for the future payment to the settlor’s wife or husband or child- 
ren of any moneys, or 
(2) for the future settlement on or for the settlor’s wife or husband 
or children, of any property wherein the settlor had not at the 
date of the marriage any estate or interest, 
shall be void as against the trustee in bankruptcy if the settlor becomes 
bankrupt before the covenant or contract has been executed. 
Avoidance of covenants or contracts of the nature above specified does 
not operate in cases where the money or property proposed to be paid or 
settled has accrued to the settlor in right of his wife or her husband 
respectively. 
The person entitled to claim under the covenant or contract may file 
a proof of debt, but is not entitled to receive dividends thereon until 
all claims of the other creditors for valuable consideration in money or 
money’s worth have been satisfied. 


Payments of Money or Transfers of Property Pursuant to a Contract 
as Above Described 


If the settlor has made any payments or executed any transfers of 
property pursuant to a covenant or contract of the classes previously 
referred to, such payments or transfers are void against the trustee in 
bankruptcy unless the persons to whom the payment or transfer was 
made can prove either 

(a) that the payment or transfer was made more than two years 

before the date of the commencement of the bankruptcy, or 

(b) that at the date of the payment or transfer the settlor was able 

to pay all his debts without the aid of the money so paid or the 
property so transferred, or 

(c) that if the covenant or contract was to pay money or transfer 

property expected to come to the settlor on the death of another 
person that the payment or transfer was completed within three 
months after the money or property came into the possession or 
under the control of the settlor. 


(c) Securities which are Void under State Laws 

The laws governing Hire Purchase Agreements, Bills of Sale, Stock 
Mortgages, Crop and Wool Liens, Assignments of Book Debts, Equit- 
able Charges and Liens differ in each State. 

These State laws generally contain provisions which are designed to 
protect the general body of creditors against secret dispositions of 
property by a debtor—per Napier J., Inglis v. Dalgety & Co. Ltd. and 
the Official Receiver, 2 A.B.C. at p. 201. 

It may be said generally that State legislation dealing with such 
documents or securities is not affected by the provisions of the Bank- 
ruptcy Act and that, in particular, S. 91 of the Act contemplates the 
continued existence of such State legislation. 

As a result, where a creditor holding a security which has to be 
registered pursuant to a State law does not*comply strictly with the 
requirements of that law or does not register at all, the trustee will 
generally be able to set aside the security and obtain the benefit of the 
hypothecated property for the general body of unsecured creditors. 

It is the duty of every trustee to make himself familiar with the 
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appropriate provisions of all statutes in force in his own State dealing 
with securities. In particular, he should discover under what circum- 
stances securities are invalid against a trustee in bankruptcy. Having 
acquired this knowledge, he should personally examine all securities 
held by creditors in all estates handled, without fear or favour. This 
fact is mentioned because not infrequently a security held by a reputable 
financial institution which is a creditor in an estate may be invalid 
through carelessness in preparation and the invalidity may escape the 
trustee’s notice because he has assumed that the security would be in 
order. It is generally found that where a State Parliament has made 
provision for the registration of a document, it is fatal to the validity 
of any such document as against the trustee if registration has not been 
effected. 

It is wise to interrogate the debtor carefully in regard to all securities 
which he has given, as sometimes a subterfuge is resorted to in order 
to avoid the publicity of registering the security, e.g. the debtor desirous 
of borrowing money sells certain chattels to a proposed lender who, as 
part of the transaction, immediately hires them to the debtor under an 
agreement which provides that when the hire instalments equal the 
amount of the purchase money the goods shall again become the 
property of the borrower (the debtor). Such a transaction has been 
held by the High Court to be void against the trustee as an unregistered 
Bill of Sale (Price v. Parsons, 8 A.B.C. 252). 

A class of security which has received special attention by the 
Australian Bankruptcy Courts in recent years is the “equitable assign- 
ment,” and for a full discussion thereon reference should be made to 
the judgments of Lukin J., in re Docker, 10 A.B.C., and Paine, J., in re 
John Coles & Son, 9 A.B.C. 52. 


(d) Avoidance of Executions, Etc. 

Where a Court of law has declared an amount to be owing by a 
debtor to a creditor, the Court record or order is known as a judgment. 

For practical purposes, this judgment operates, firstly, as an undisput- 
able record of the amount of the debt (although in certain circumstances 
the Bankruptcy Court has power to go behind the judgment), and, 
secondly, as an authority, pursuant to which the creditor can avail 
himself of additional remedies for recovering payment of the unpaid 
account. 

One of these remedies is the right given to a judgment creditor in 
certain circumstances, to levy execution on the goods or lands of a 
debtor or to attach any debt owing to him. Under this process a bailiff 
will attend at the debtor’s premises and seize any unencumbered chat- 
tels, and, in due course, will sell them for the benefit of the creditor, 
refunding any surplus to the debtor after payment of his costs and 
the creditor’s claim. If there is a deficiency the debtor will, of course, 
still be liable to make it up. 

If the debtor is in insolvent circumstances at the time the creditor 
levies execution or attachment, it is obvious that unless the Bankruptcy 
Act provides the means whereby his action can be impeached, the 
execution creditor will receive payment of his account in preference to 
the general body of unsecured creditors. 

It is the policy of our bankruptcy legislation to prevent one creditor 
from getting an advantage over the others in this way, and Ss. 92 and 
93 of the Act set out the circumstances which will render an execution 
ineffective. 


Cc 
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It is very difficult to determine the precise scope of Ss. 92 and 93 
when read together. Are the sections intended to give absolute protec- 
tion to the execution creditor where the execution has been completed 
without offending against the limitations expressly prescribed in the 
sections, or do they merely record certain statutory restrictions on the 
rights of the execution creditor, affording him no protection against the 
rights of a trustee to impeach the transaction under, say, the doctrine 
of relation back (S. 90) or as an undue preference under S. 95? 

At the outset it is desirable to consider the effect of S. 92 (1), which 
is by way of a general restriction on the rights of the execution 
creditor. Here it is enacted that the execution creditor “shall not be 
entitled to retain the benefit of the execution or attachment against the 
trustee” unless it has been completed :— 

(a) before sequestration, and 

(b) before notice of the presentation of a petition by or against the 

debtor, or 

(c) before notice of the commission of any available act of bankruptcy 

by the debtor. 

S. 92 (2) defines, for the purposes of the Act, how an execution against 
goods or lands or an attachment of a debt is to be completed to qualify 
for protection under the section. 

It is to be observed that the section stipulates that the execution 
creditor must give up “the benefit of the execution” unless he has 
completed it without knowledge of the present or prospective bank- 
ruptcy of the debtor. 

It is obvious that a creditor can receive a “benefit” in consequence of 
having issued an execution in a number of ways; the debtor may pay 
him out of his own estate the whole or portion of his debt in order to 
avoid seizure under the execution. See Jn re Maywald, 7 A.B.C. 9. 
Alternatively a friend of the debtor may pay the amount owing to avoid 
seizure ; then the bailiff may enter and seize the goods of the debtor and 
either the debtor or a third party may pay the amount owing or part of 
it in order to avoid a sale; or the bailiff may complete the execution in 
the ordinary course by seizing and selling. 

In each of the cases referred to the creditor receives payment. 
Assuming in all cases at the date of receipt he has knowledge that the 
debtor has committed an act of bankruptcy, can the trustee in bankruptcy 
require him to disgorge the payment received? Apparently only to the 
extent that the payment received has been derived from a seizure and 
sale of the debtor’s chattels, as the Court of Appeal has placed a 
restricted definition on the expression “benefit of the execution,” vide 
re Andrew (1937), 1 Ch. 122. The following comment is taken from 
Williams on Bankruptcy, Fifteenth Edition, at p. 312 :— 

“It being now established that the phrase ‘benefit of the execution’ does not 
include money paid by the debtor to avoid sale or re-seizure when there is a licence 
to re-enter, it seems to follow, a fortiori, that it does not include money paid to 
him to avoid seizure or by a third party for either purpose.” 

Although an execution creditor under S. 92 is apparently able to with- 

stand the action of a trustee in seeking to recover payment of an amount 
recovered under an execution where the debtor has paid the debt to 

avoid seizure, or to avoid a sale, he is still liable to be met by an action 
by the trustee under S. 95 if the facts take the case within the scope of 

this section, as it has been held by Lukin J., in re Ward, 9 A.B.C. 103, 

that, where operative, the provisions of S. 95 neutralise the rights of 
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an execution creditor to retain the benefit of an execution under S. 92. 

Obviously, of course, payments made by a third party to an execution 

creditor for the costs of the execution and the preliminary proceedings 
The rights of the execution creditor are further impaired by S. 93. 


Executions which have been Completed before Bankruptcy Proceedings 
have been Commenced 

If an execution has been completed without bankruptcy proceedings 
having supervened, the benefits of the execution in certain circum- 
stances are suspended for a period of 14 days, as the sheriff or bailiff 
entrusted with the duty of carrying out the execution is required to 
observe the provisions of S. 93 (2), which are as follows :— 

“Where under an execution in respect of a judgment for a sum exceeding £20 
the goods of the debtor are sold or money is paid in order to avoid sale the sheriff 
shall deduct his costs of the execution from the proceeds of sale or the money paid 
and retain the balance for 14 days, and if within that time notice is served on him 
of a petition having been presented by or against the debtor he shall continue to 
hold the balance until the petition shall be served or withdrawn. If a sequestration 
order is made on any such petition, or on any other petition of which the sheriff 
has notice he shall pay the balance to the trustee who shall be entitled to retain 
it as against execution creditors.” 


There is a proviso to this subsection which protects the execution 
creditor could not be attacked by the trustee either under S. 92 or S. 95. 
with a limit of £50. From the foregoing it will be observed that this 
limitation applies only in the case of execution against goods, and in 
cases where the judgment exceeds £20. 


Executions, the Process of which has been Interrupted by the Making of 
a Sequestration Order 

S. 93 (1) provides as follows :— 

“Where any goods of a debtor are taken in execution and before their sale 
or the completion of the execution by the receipt or recovery of the full amount 
of the levy notice is served on the sheriff that a sequestration order has been made 
against the debtor the sheriff shall on request in writing deliver the goods and any 
money seized and received in part satisfaction of the execution to the trustee.” 

Here it will be noticed that the benefits of the execution are destroyed 
only on the making of a sequestration order, and only if the trustee 
makes a request in writing to the sheriff to deliver up the goods or 
moneys held. It is important that this request be made, as a reference 
to the decision of Paine J., in re Wray, 9 A.B.C. 213, will show. 

As in the case of R. (1), the costs of the execution and of the 
preliminary proceedings are protected with a limit of £50. 





National Security (Capital Issues) Regulations 


The consolidated National Security (Capital Issues) Regulations were 
dealt with in the November, 1940, issue of the Journal. Commonwealth 
Statutory Rules, No. 291 of 1940, dated 13, and published in the 
Commonwealth Gazette of December 18, 1940, contain important 
amendments to the above regulation. The effect of the latest amend- 
ments is that, without the consent in writing of the Treasurer— 

(a) A person shall not make application for the registration of any 
company, or of any society, club or association having for its 
purpose, or for one of its purposes, the pecuniary profit or gain 
of its members; 

(b) A company, or any person acting for, or on behalf of, a company, 

shall not 
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(i) Increase the nominal capital of the company by any amount. 

(ii) Make an issue of authorised capital of the company of any 
amount, 

(iii) Make a call upon shares issued by the company of any 
amount. 


The previous limit of £2,500 has thus been abolished and the Com- 
monwealth Treasurer has now full control over all company registrations, 
increases and issues of capital and calls upon shares irrespective of 
amount. The loophole of raising capital by “calls in advance” has also 
been “plugged.” New regulation 7 (1) (e) provides: 

“A company, or any person acting for, or on behalf of, a company, 
shall not, without the consent in writing of the Treasurer, receive any 
payment on account of the authorised capital of the company, unless 
the payment is on account of authorised capital issued with the consent 
of the Treasurer under these Regulations or the previous Regulations 
or is in respect of calls made with the consent of the Treasurer, under 
these Regulations or the previous Regulations.” 





The Memorandum and Articles of Association 
By H. JACKSON, A.1.1.s. 


There are many documents which a company must file at the time 
of its registration and later at specified periods during its trading, but 
probably the two most important of all are the Memorandum and 
Articles of Association. The Companies Acts of the different States 
contain many provisions relating thereto, with distinction between 
a guarantee company, a no-liability mining company and a limited 
liability company, etc., but the matter is dealt with here as far as it 
concerns the latter. 


What is the Memorandum? 


The Memorandum of Association is the sub-stratum of the company 
and it specifies the constitution of the concern ; it contains the conditions 
on which the company is to be incorporated. These conditions com- 
prising the various contents of the Memorandum, are deemed to have 
been recognised and agreed to by the subscribers. After incorporation, 
the Memorandum ‘limits the power of the company; and its provisions 
are binding on both the shareholders and the company itself. 

In preparing the Memorandum, the various contents should be drafted 
in a clear and explicit manner. Ambiguity and conflicting clauses should 
be avoided. If it should be found that the Memorandum contains a 
clause in conflict with its other provisions, it is advisable to seek legal 
opinion as to which shall apply. Generally speaking, in such cases, the 
interpretation of the Memorandum should be that which is in agreement 
with the whole text of the document. To interpret or construe a 
Memorandum means to define the powers and limitations of the 
company, in accordance with the provisions contained therein, or, as 
Palmer states in his book on Company Law, “to arrive at the meaning 
of the parties.” If the company is to be listed on the Stock Exchange 
the rules and regulations of this body should be considered when 
preparing the Memorandum and Articles, as lack of attention in this 
respect may involve a subsequent alteration of either of the documents. 
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The Memorandum and Articles should be prepared together in order 
to obtain a harmony between the provisions of the two documents. 
In the event of any difference between the Memorandum and Articles 
the former will prevail, as it is the superior and dominant instrument. 
This principle was stated in the case of the Lyell Hydraulic Sluicing 
Company Ltd. 


Signing the Memorandum and its Contents 

Any person may be a subscriber or signatory to the Memorandum of 
Association. An agent may sign on behalf of his principal, but the 
principal and not the agent is the subscriber. A _ limited liability 
company may also sign if its own Memorandum gives it the power to 
do so. In South Australia the Act prohibits an infant from subscribing, 
and confers power on the Registrar to refuse to accept any Memorandum 
where an infant is one of the signatories thereto. The full name of 
each signatory is necessary when signing. Once they have signed and 
the company is incorporated the subscribers automatically become 
members of the company and have the right to be entered in the 
Registrar of Shareholders. 

The minimum number who may subscribe to a Memorandum is as 
follows :— 

(1) Seven persons for a public company in New South Wales, 

Queensland and Western Australia. 

(2) Five persons for a public company in Victoria and South 
Australia. 

(3) Two persons for a proprietary company in all States except 
Western Australia, where the Act does not provide for this 
class of company. 

The Acts in all States provide that the signatures of the subscribers 
must be witnessed by some: person who is not himself a subscriber ; 
and each subscriber must take at least one share and the number of 
shares taken by each must be written opposite their names. These 
shares are termed signatory shares and must be paid for in cash. 

The actual provisions of the Memorandum will of course depend 
upon the circumstances surrounding each particular company; the 
various Acts being concerned only with the nature of the contents. 
It is necessary in all States that the Memorandum must contain the 
following particulars :— 

(1) The name of the company with the word “limited” as the last 

word of the name. 

(2) The objects for which the company was formed. 

(3) A statement that the liability of the members is limited. 

(4) The amount of share capital with which the company is to be 
registered and the number of shares into which it is divided. 

(5) The address of the registered office. 

The Memorandum must be printed, or in Queensland, South 

Australia and Western Australia a typed document is allowed. 

A company may register with whatever name it desires subject to 
the various restrictions of the Acts. These vary in every State, but 
the most important are as follows :— 

(1) No company can be registered with a name identical with that 
of an existing company, or one so closely resembling the same as in 
the opinion of the Registrar is calculated to deceive, except where the 
existing company is in process of being wound up and signifies its 
assent to the use of its name in such manner as the Registrar requires. 
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(2) A company cannot be registered with a name identical with 
that of an existing business, registered under the Business Names Act, 
unless the Registrar is satisfied that the company is being formed to 
take over the business carried on under the business name. 

(3) The use of such words as “King,” “Imperial,” “Royal,” 
“Chartered,” “Municipal,” and “Chamber of Commerce,” etc., is 
prohibited. 

It should be mentioned that a company cannot claim a monopoly 
over any word of the English language which is in everyday common 
use. Such a word appearing in the name of a company would not 
support any protest it may make against the registration of another 
name containing the same word. Again, the Court is not likely to take 
any action where there is no likelihood of any confusion arising through 
a similarity of names, owing to different classes of business carried 
on by the companies concerned. 

The major consideration as far as the objects are concerned is that 
they should be of a sufficiently comprehensive nature to include the 
entire scope of the company’s activities. The importance of this will 
be seen when it is realised that the objects of a company limits its 
powers and no company can legally perform any act outside the scope 
of its objects, as specified in the Memorandum. Such acts are termed 
ultra-vires the Memorandum and are void from the very beginning, 
and are incapable of ratification by the shareholders. 

There is a very important point relative to the power of a company 
to borrow money for the purpose of attaining its objects. The power 
to borrow is implied in the case of a trading company and need not be 
stated in the Memorandum. Such implied power carries the right to 
charge the uncalled capital as security. A mnon-trading company, 
however, cannot borrow money unless the power to do so is specifically 
conferred by the Memorandum, and has no implied power to charge 
its uncalled capital as security. 

Certain powers cannot be given to a company even if included in the 
Memorandum, such inclusion being ineffective. For instance, a company 
cannot :— 

(1) Issue shares at a discount in Western Australia. The Acts of 

the other States allow such an issue in the specified circumstances. 

(2) Purchase its own shares. 

(3) Issue shargs without any consideration. 

(4) Accept a surrender of its shares unless it is obvious that a 

forfeiture will have to be made. 

In South Australia the Act provides that, unless the Memorandum 
or Articles prohibit, every company shall have the powers set forth in 
the second schedule of the Act. 


Filing the Memorandum 


The Acts provide that when a company desires registration a copy 
of its Memorandum, together with the other specified documents, must 
be filed with the Registrar. In some States this official is called the 
Registrar-General, while in others his title is Registrar of Companies. 
The object of filing the Memorandum is to create its registration in a 
public office, and the document is open to inspection by any person. 

Anyone dealing with a company is deemed to have what is termed 
constructive notice of the contents of its Memorandum and is therefore 
assumed to be aware of the powers of a company to perform certain 
acts. There is no burden on a person contracting with a company to 
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investigate its internal working, in order to see that no irregularities 
have occurred. Where the Memorandum gives the power to perform 
a specified act, a person dealing with the company in good faith relative 
to this act is not affected by any breach in the regulations for the 
internal management. For an example, take the case of a company 
with the power to borrow, but with a provision in the Articles to the 
effect that the directors can exercise such power only if approval is 
given by the shareholders in general meeting. A person lending money 
to this company is not bound to follow the proceedings of the company 
and to ascertain if such approval was given. He is entitled to assume 
that it was; but if approval was not given and the lender was aware 
of the fact he cannot claim any benefit under this rule. 

The contents of the Memorandum as filed must be taken as those 
being in force. If a company proposes to act in excess of its powers, 
no one is entitled to assume without knowledge of the fact that those 
powers have been altered or enlarged. 

The Acts provide that a copy of the Memorandum must be sent to 
any member, and in South Australia to any person, upon request. 


Alteration of Memorandum 


Although the Memorandum as filed becomes the law of the company, 
it is capable, in certain circumstances, of being altered. Such alterations 
must be made in accordance with the provisions of the Acts. They will 
fall into one or more of the following classes :— 

(1) Alteration of objects or constitution. 

(2) Alteration of capital. 

(3) Alteration of name. 

The objects or constitution may be altered to allow a company to 
do any of the following things :-— 

(1) Carry on business more economically and efficiently. 

(2) Attain its main object by new or improved means. 

(3) Enlarge or change the local area of its operations. 

(4) Combine its business with some other business. 

(5) Restrict or abandon any of its objects. 

(6) Sell or dispose of the whole or part of its undertaking. 

(7) Amalgamate with some other company or body of persons. 

(8) Subscribe to funds for charitable, philanthropic or patriotic 

purposes. 

Numbers (6) and (7) above apply in all States except Western 
Australia, while number (8) is applicable to New South Wales only. 

The alteration must be made by a special resolution and is not 
effective until it has been sanctioned by the Court. No alteration will 
be sanctioned by the Court if it involves the substitution of another 
object for the main object of the company. Where a Memorandum 
contains one main object and in succeeding paragraphs states several 
lesser objects, then these objects must be read and taken as subordinate 
to the main object; and should that main object fail, then the company 
must be wound up. To overcome this difficulty it is usual to state that 
each and every object in the Memorandum shall be regarded as a 

separate and independent purpose of the company. 

Before sanctioning the alteration the Acts state that the Court must 
be satisfied that notice of the proposed alteration has been given to 
every debenture holder, and to every person or class of persons whose 
interests, in the opinion of the Court, will be affected. The consent of 
the creditors must be obtained, and in the event of any creditor raising 
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an objection, his debt must be secured or determined to the satisfaction 
of the Court. The Court has certain discretionary powers in connection 
with the alteration and these are :— 

(1) On sufficient reason dispense with the notice to every person 
or class of person referred to above. 

(2) Reject or sanction the alteration in whole or in part and on 
such conditions as the Court thinks fit. 

(3) Suspend proceedings in order to enable satisfactory arrange- 
ments to be made for the purchase of the shares held by 
dissentient members. The Court has power to give any directions 
it deems fit to facilitate these arrangements. It should be noted 
that the company cannot use any part of its capital on such a 
purchase, as it is illegal for a company to deal in its own shares. 

After confirmation a copy of the Court Order and a copy of the 
Memorandum as altered must be filed with the Registrar within fifteen 
days (thirty days in N.S.W.). The Registrar will issue a certificate 
of alteration, and such certificate is deemed evidence that all the 
requirements of the Act have been complied with. Every copy of the 
Memorandum subsequently issued or published by the company must 
be in accordance with the alteration. 

It may be mentioned here that, unless the member agrees in writing 
either before or after the alteration, no alteration can be made which 
increases in any way the liability of an existing member to subscribe 
to the capital of the company. 

Further to the provisions for alteration referred to previously the 
Acts specifically deal with the change in the name of a company. In 
all States a special resolution is necessary and approval must be obtained 
from the Governor-in-Council in New South Wales, Victoria and 
Queensland and from the Registrar in South Australia and Western 
Australia. The change in the name does not affect any of the rights 
or obligations of the company, or any legal proceedings in which the 
company may be involved. 

In South Australia and Western Australia the change of name must 
be advertised within seven days by the Registrar in the Government 
Gazette, and by the company in an approved newspaper. 

The Act of each State contains many detailed provisions relating to 
change of name which, if affecting any particular company, must be 
strictly adhered to. They are concerned mostly with procedure, liability 
and restrictions} and need not be mentioned here. 

We come now to the alteration of the Memorandum in respect of 
capital. This really involves two aspects, an alteration without reducing 
the capital, and a reduction of capital. 

The Acts give a company power to alter its capital by a resolution, 
if such alteration does not involve any reduction of capital. A special 
resolution is required in New South Wales and Western Australia, 
but an ordinary resolution will suffice in the remaining States. Notice 
of the alteration must be filed with the Registrar within the following 
periods :— 

(1) One month in New South Wales, South Australia and 
Queensland. aT 

(2) Twenty-one days in Victoria. _ 

(3) Fifteen days in Western Australia. 

Where the alteration involves a reduction of capital, certain provisions 
in the Acts relative thereto must be observed. The power to reduce 
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capital must be given in the Articles of Association, and consequently 
a provision in the Memorandum only is not sufficient. A special 
resolution is required and confirmation must be obtained from the 
Court. 

It is provided in all States that a company may reduce its capital by 
one or more of the following methods :— 

(1) Extinguish or reduce the liability on partly paid up shares. 

(2) Cancel paid up capital lost and not represented by available 

assets. 

(3) Return to members any capital in excess of the requirements 

of the company. 

If the alteration involves a decrease in the shareholders’ liability in 
respect of uncalled capital, or if the alteration is a return of capital to 
members, the company must obtain the consent of its creditors. The 
various provisions of the Acts relating to the procedure involved, 
obtaining the creditors’ consent, settling the list of creditors entitled to 
object, etc., should be strictly followed. 

Below is an example of the form followed in setting out a 
Memorandum :— 

MEMORANDUM OF ASSOCIATION 
of 
A.B. Motor Company LIMITED 

(1) The name of the Company shall be “A.B. Motor Company 
Limited.” 

(2) The objects of the Company are :— 

(a) To carry on the business of motor car manufacturers 
to such extent and at such places as the Company may 
from time to time determine, and to do all acts 
necessary and incidental to attaining this object. 

GD cowieigh 409 0S 0qs heed oyngncss , ete. 

Dinnesnencewonws scones Vande etc. 

(3) The liability of members of the Company i is limited. 

(4) The share capital of the Company shall be Twenty Thousand 
Pounds (£20,000), divided into Twenty Thousand Shares 
(20,000) of One Pound (£1) each. 

(5) The registered office of the Company shall be situated in 
Sydney in the State of New South Wales. 

We the several persons whose names and addresses are 
subscribed hereto are desirous of being formed into a company in 
pursuance of this Memorandum of Association and we respectively 
agree to take the number of shares in the capital of the Company 


set opposite our respective names. 
Number of Shares 





Names, Addresses and Description of Subscribers. taken by each 

Subscriber. 
Sidney Smith, Accountant, of ............ 100 
John Jones, Engineer, of ..............-.. 100 
Ronald Vincent, Manager, of ............ 100 
Dennis Davis, Salesman, of .............. 50 
Ken. Humphries, Salesman, of ........... 50 
Leslie Johnson, Chemist, of ............-. 25 
Raymond Brown, Foreman, of ........... 25 


WITNESS TO ALL SIGNATURES: A. Anderson, of .............+- 
Dated this Twentieth Day of November, One Thousand Nine 


Hundred and Forty. 
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The Articles of Association 


The Articles are the by-laws of the company and comprise all the 
rules and regulations for the internal management of the concern. 
They are secondary to the Memorandum, but generally speaking they 
should be read together with this document. 

The Articles should be constructed with care and attention to all 
details ; they should be concise and clear, yet they must cover all points 
connected with the internal workings of the company. 

It is not compulsory for a limited liability company with a share 
capital to register its own Articles, the Acts stating that such a company 
may regiser its own Articles if it so desires. Where a company does 
not have its own Articles, the provisions of Table A will apply to its 
management, so far as the text of the Memorandum and the construction 
of the company will allow. Table A is a model set of Articles appended 
to the Act in each State. Needless to say, other things being equal, it 
is much more desirable that a company should compile its own Articles, 
rather than adopt the provisions of Table A. 

The position may sometimes arise that a company’s registered 
Articles are silent on some point, in which case the provisions of 
Table A, relative to that particular matter, automatically apply, unless 
the Articles specifically exclude the entire provisions of the Table. 
Where a company registers its own Articles it is usual to exclude all 
of Table A by including at the beginning an article similar to the 
following :— 

“The Rules and Regulations contained in Table ‘A’ are hereby 
excluded in their entirety from applying to this Company.” 

It is of course possible for a company partially to adopt Table A in 
respect of some matters and compile its own Articles for other aspects 
of its management. 

It is impossible to state any hard and fast rules as to what the 
Articles must contain. The nature, extent and construction of the 
provisions therein will be governed by the particular circumstances of 
each individual case. Usually, however, the Articles will contain 
regulations relative to the following :— 

(1) Shares and share transactions including the allotment of shares— 
issue at a premium—joint holders—ownership of shares—share 
certificates—calls on shares—forfeiture for unpaid calls—tiens 
on shares—transfers. 

(2) Register of members including entries on the register—particulars 
as to contents—trusts—closing of register. 

(3) Reduction of capital. 

(4) Directors’ and general meetings including dates and periods 
of meetings — notice — voting powers — quorums — chairman 
—agendas—minutes—demand and conduct of a poll—all general 
proceedings. 

(5) Directors, including appointment—powers—committees—retire- 
ment and rotation—interest in contracts. 

(6) Dividends, including declaration—profits—basis on which divi- 
dend is declared—interim dividends—bonus. 

(7) Accounts and audit, including keeping of books—preparation 
of final accounts—balance sheet—appointment of auditors— 
remuneration of auditors—re-election of retiring auditor—casual 
vacancy. 

(8) Common seal, including form of seal—authority to use— 

responsibility for safekeeping—local seal. 
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The Acts provide that the Articles shall be printed in New South 
Wales and typewritten or printed in the remaining States, with the 
exception of Western Australia, where the Act makes no provision as 
to this. The Articles must be divided into paragraphs and numbered 
consecutively. They must be signed by each subscriber to the 
Memorandum, and the signatures witnessed by some person other than 
a subscriber. 

A company by special resolution may alter or add to its registered 
Articles. As the alteration is a statutary right of members, conferred 
upon them by the Acts, a company cannot provide in any way that its 
Articles are unalterable. Neither can a company compel a different 
procedure of alteration from that set out in the Acts. A company 
cannot alter its Articles in a way which will result in a breach of 
contract, and the Court has power to restrain a company from effecting 
such an alteration. The Acts provide that any alteration must be 
embodied in every copy of the Articles subsequently issued. The 
principle has been laid down by the Court that no interference will be 
made in any alteration that is intra-vires the company, and is made in 
good faith for the benefit of the members as a whole. 

Although the Articles are binding on the company and its members 
inter-se, they do not give any third person rights against the company, 
nor do they constitute any contract between the company and such a 
person. For an example, suppose the Articles provided that Mr. X. 
was to be appointed secretary. There is no contract and Mr. X. cannot 
enforce the company to make the appointment. 

Any provision in the Articles inconsistent with the Acts is ineffective 
and cannot be exercised. The rule of constructive notice mentioned 
previously applies to the Articles just as it does to the Memorandum. 

Where it is desired to have the company listed on the Stock Exchange, 
the company must have its own Articles and must provide as follows :— 

(1) No restrictions to be placed on the transfer of fully paid 

shares. 

(2) No fee to be charged for such transfer. 

(3) Share certificates to be issued free of charge to all shareholders. 

(4) Ordinary meetings shall be held at least once every year and 

not more than fifteen months from the last meeting. 

(5) Notices, reports and copies of balance sheets to be sent direct 

to every member within the Commonwealth. 
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The Human Factor in Industry 
Relationship between Management and Employees 
By R. A. HICKIN, A.LC.A. 


In the January issue of the Journal an article appeared, dealing with 
the question of motives and incentives in industry. This subject is 
now pursued further with an enquiry into the fundamental relationship 
between employer and employee that underlies all industrial effort, 
and really spells either success or failure to the enterprise as a whole. 
If the foundations are insecurely laid, it is no occasion for surprise that 
the best organisation in the world fails to achieve what it set out to do. 
The personal factor is vital, fundamental, in industry as in everything 
else. 

Books have been written and lectures delivered in sufficient quantity 
during the past forty years as almost to convince us that management 
and men are at one on this question. It is agreed that men and women 
who sell their services must be properly housed, suitably provided for 
as regards conveniences, while engaged in the employer’s business, and 
that their working conditions should be as congenial as the nature of 
the work will allow. This has come to be accepted without demur. No 
employer of labour, however reactionary he felt, would dare to raise 
his voice in condemnation of an understanding so fundamental as this. 
But it cannot be denied that the prophets are far ahead of the actual 
conditions obtaining in industry, except in some notable instances which 
are the exceptions to prove the rule. Management as a whole has 
not risen as yet to the conception of a harmonious co-operation between 
the two classes on terms equally acceptable to the workers as to the 
employers. 

Wage fixation methods at present in use result in a compromise which 
satisfies few. But this is perhaps a function of government, and may 
be passed over here. What it is essential to emphasise is that the trend 
is upward, as far as living conditions of the mass of the people are 
concerned, and wise management takes note of the fact and bases its 
policy on liberal ideas which are calculated to benefit both the share- 
holder and the worker. It may be stated as a broadly accepted thesis 
that liberal remuneration, and forgetfulness of so-called class distinc- 
tions, together with efficient management of business as a whole, 
provide the basis for general contentment and prosperity. 

In later articles it is hoped to present some of the methods of direct 
encouragement which have been found successful in stimulating interest 
and enthusiasm among the workers. For the present, however, the 
general organisation of the staff and the conditions that should be 
conducive to successful, co-operative work, require investigation. 

In the first place, let it be understood that good work will be 
rewarded. Ambition plays a great part in successful work, and every- 
thing possible should be done to stimulate it. One question which the 
employer should settle at the outset is whether he will strive to 
maintain secrecy among the staff as regards individual wages, or 
whether he will take the lead in publicising the wages of his men so 
that every member of the staff will know exactly what every other 
member receives. There is much to recommend both methods, but 
the latter should be restricted to the workers themselves, and should not 
apply to executives or departmental heads, as many different considera- 
tions affect the remuneration of the more highly-paid members of the 
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staff than determine the wages of the workers. Where payment by 
piece-work is the basis, or some kind of incentive plan is in force, it 
is better, in the opinion of the present writer, to set up a chart in a 
prominent place showing the earnings of every individual concerned, 
week by week, and thus ensure that the value of conscientious, hard 
work is continually emphasised. Whether the names of the employees, 
or simply a symbol, be employed, is for the employer to decide, but 
unquestionably in the majority of cases the names should be used. The 
many advantages of such a scheme are obvious. Perhaps the greatest 
is that the individuals who are continually attaining high figures are 
encouraged to maintain the standard, because they know that not only 
the manager, but their mates also, will know when they fall below their 
own possible level. A further advantage, which rivals the first, is that 
the employees themselves becomes the judges, or at any rate the jury, 
when any employee is dropped off the payroll because he has not been 
able to rise to the general level obtaining in the works. In this way 
mutterings indicating suspicion of the justice of the manager’s decision 
will be silenced because the chart of achievement is there for everyone 
to see, and it will quickly become known who are the workers and who 
are the drones. If the management can get the workers behind it in 
such decisions a tremendous step will have been made towards success 
in administration. 

Recognition of the firm’s honesty and sincerity in dealings with 
the staff is the fundamental requirement, and can be gained only by 
consistent application of the highest principles in every aspect of the 
employment contract. In other words, the mere verbal assurance, 
however often repeated, that good work will be rewarded, can never 
take the place of actual rewards that the staff can understand and 
appreciate. Hence, there should be standards set to determine when 
promotion or increased remuneration should be given, and for every 
grant of privilege or financial reward there should be clear and just 
cause. Indiscriminate generosity is definitely not a synonym of just 
recognition of worth. Indeed, indiscriminate generosity may be just as 
much an evil in industry as indiscriminate charity is in every-day life: 
it may simply make the giver a laughing-stock, and breed laziness instead 
of backbone. It follows that any scheme of rewards must be carried 
out with strict impartiality and absolute conformity to the rules 
governing the scheme, otherwise the only result will be a definite 
deterioration of the morale of the staff and a perceptible increase in 
the direct cost of running the enterprise. In other words, the employees 
will pay dearly for it, because it will reduce their incentive and con- 
sequently their efficiency, and the shareholders will suffer directly to 
the extent of the money paid out, and indirectly by reason of the 
deterioration in efficiency. Any bonus or reward scheme must be 
administered in a frankly hard-headed manner, which will lead to 
respect for the management as responsible executives, rather than 
derision as “easy money.” 

A hard problem that faces every business executive at some time or 
other is the fact that employees leave without, apparently, any tangible 
reason for doing so. In many cases the employer sincerely wishes to 
retain the man’s services, but is unable to pay a higher wage because 
such an action would necessarily call for similar treatment of other 
valued employees, and such a process, once commenced, would have to 
go on indefinitely, because those on a higher scale would then feel 
themselves deprived of the margin which they have come to regard as 
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the measure of their value above other members of the staff, and would 
seek to have the margin retained by securing an increase for them- 
selves. Sometimes entirely personal factors, quite outside the respon- 
sibility of the executive, and having nothing to do with relationships 
with other hands, influence an individual to seek another job elsewhere. 
Perhaps greater convenience of transport, or reduced fares, or a 
thousand and one other things, may turn the scale. In such a case as 
this, nothing can be done, unless the person concerned is worthy of 
promotion and there is a vacancy which he could fill. Another potent 
factor among men and women of more than average ability, is the urge 
to rise above their present station, and this being impossible, or 
seemingly impossible, in their present connection, because all the higher 
positions are filled, they have no alternative but to endeavour to secure 
higher status elsewhere, and, in most cases, the employer has no 
alternative but to let them go. 

Between these two classes, however, there are those who are being 
remunerated satisfactorily in accordance with their abilities, and yet 
feel the call to change their employer for some unfathomable reason. 
In most cases, allowing for the natural “roamers,” who are to be found 
everywhere, some defect in the organisation, or some friction, whether 
consciously recognised or not, with another employee, may be responsible 
for the feeling of dissatisfaction which prompts the desire for a change. 
When, as so often happens, several years’ training has been given this 
employee, as a result of which he has become proficient in his job and 
therefore of value to the enterprise, there is a definite loss to the 
organisation of which he has formed a part. Perhaps wiser guidance, 
or a more careful selection of work-mates, would have made the change 
unnecessary ; perhaps some trifling thing has disturbed or discouraged 
him, something which he would not divulge unless pressed. In such a 
case the need for wise, sympathetic, management is apparent. Never 
should an employer “wet-nurse” a hand, however valuable he may be, 
but every member of the staff should be encouraged to be perfectly 
frank with the foreman or manager especially when there is something 
about which he is dissatisfied. Unless the men know that their every 
problem, if it is a worthwhile one, may be discussed on equal terms with 
the people in charge, there can never be completely harmonious effort 
for the good both of the personnel and the firm, and it is only to be 
expected that occasions will arise when something that causes momentary 
irritation will fan the subconscious flicker of dissatisfaction into a 
flame of open unrest which will in all probability lead to the loss of a 
good hand. Obviously, whatever steps can be taken, within reason, to 
provide against such a contingency, must unhesitatingly be carried out 
by the management. 

Every business house owes something to the community of which it 
forms a part, and it should be recognised that the influences that bear 
upon the character of the employees, whilst they are on the premises, 
and the manner in which they live their eight or nine hours each day, 
must affect to a very considerable degree the other fifteen or sixteen 
hours spent in other pursuits. Of the utmost importance, therefore, 
must be the conditions under which men and women are expected to 
work. If their work-room or office is dull and dingy, in many cases 
their lives will be drab too, and ultimately the employer will have to 
pay for this through reduced efficiency. On the other hand, if every- 
thing possible, consistent with efficient management, is done in the 
effort to provide the most congenial conditions, a real service will have 
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been done the community as a whole, and the employer will receive the 
direct benefit of a wise and humane policy. It might, with complete 
justice, be said, that a surprisingly large percentage of responsibility 
for the saneness or criminality of community life in general falls upon 
employers of labour, who have such a great influence, through their 
constant, every-day contact with their workers, upon the character and 
lives of so many men and women. Employers who tolerate subversive 
talk on their premises help to keep the courts busy and the gaols full. 
Similarly those who, through their own slackness or inefficiency, allow 
their employees to become lazy, make a direct contribution to that 
social and personal apathy which is the enemy of all progress. The 
moral, which is an obvious one, is that in the interests of his own 
enterprise, as well as of humanity as a whole, every employer of labour 
must see to it that nothing is spared, either of time or money, in the 
effort to provide the right working conditions and atmosphere. Business 
is carried on for profit, but the profit must be shared by labour as well 
as capital, and if the only profit arising from an enterprise is monetary 
then there is something wrong. The hard-headed business man has 
only to learn that a liberal policy pays handsome dividends, financial as 
well as personal, and he will become a devotee of humane, scientific 
management. 

Every departmental manager should make it his aim to keep every 
employee who shows that he has the required intelligence, aptitude, and 
initiative to carry out his job with consistent success. Too often it 
happens that those who, as juniors on a low wage, have proved to be 
satisfactory, find themselves adrift upon maturity because the employer 
“cannot afford” to pay adult rates. Undoubtedly genuine cases do occur, 
in connection with work that cannot support any but juniors, but in 
many more instances such an attitude is suicidal, eventually, because 
it is not realised that an adult employee is experienced and matured, 
and can therefore be depended tipon to carry out his duties more quickly, 
and certainly with less necessity for oversight, than a junior. The real 
importance of this undoubted fact, in so far as it relates to the 
management, is not the social aspect, but the many advantages that 
are to be secured by keeping experienced employees. Continuity of 
effort ; consistency of output ; comparatively less oversight ; all these, and 
many more advantages, are to be expected when an organisation has 
succeeded, by all and every means in its power, in keeping on its 
payroll those who have given years of service in its activities and 
therefore feel that they have some stake in its successful continuance, 
owing to their long association with the concern and the responsibility 
which they have learned to carry. 

There are key men in every business, and no manager needs to be 
told that these should be kept, while they still have some contribution to 
make to the general progress of the concern; what is more important at 
present, however, is that the importance of keeping trained office, 
factory and warehouse employees, should not be overlooked, and that 
everything possible should be done to keep up the enthusiasm of 
worthwhile employees, however low their station in the business may be. 

The first requirement is that care should be taken in making appoint- 
ments and filling casual vacancies. It is easier to keep a man interested 
in his work if every precaution has first been taken to ensure that he 
is the right man for the job. In many modern concerns, the Staff 
Superintendent takes the responsibility for appointments, but in many 
more cases it is the individual departmental heads, the accountant or 
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secretary, works manager, warehouse manager, and so on, who engage 
their own staff. In such a case it is not to be expected that appointments 
will follow after the same careful and informed examination that would 
naturally be looked for were the appointments in the hands of a special 
officer who had been trained for the work. Nevertheless, skill in the 
selection of workers is not the exclusive possession of a select few; 
and when the importance of right selection is properly realised there 
should be fewer cases of employees leaving, either of their own accord 
or through dismissal. 

In large concerns it will sometimes be found that problems arising 
from time to time have been provided for beforehand by setting up an 
advisory tribunal, comprising representatives of the workers and the 
management, to discuss grievances as well as to consider plans for pro- 
gressive co-operative effort. Where such a tribunal exists and is 
properly constituted it is capable of making a distinct contribution both 
to the efficiency and harmony of the workshop or factory. Proposals 
made by the management would first receive consideration from the 
tribunal before being placed into effect, and in this way contentious 
points which may not mean much either way from the management’s 
viewpoint but would stir up opposition from the workers, can be ironed 
out before they have gone before the staff in general. In a similar 
fashion, requests by the employees for various adjustments from time 
to time could be properly discussed in such a committee and some 
uniformity or unanimity reached between the representatives of the 
management and the workers before submission to the executive. The 
fact that employees have unions to watch their interests is no reason 
why the domestic problems of the enterprise, insofar as they affect 
industrial relationships, could not be discussed amicably and some fair 
arrangement reached between the parties. 

Let our discussion of this subject close with an observation: the 
day of “hiring and firing” is retreating on unsteady legs; the time is 
fast approaching when employers will buy labour in just the same way 
as they buy materials, insofar as the contract is concerned; and once 
bought, the welfare of the producers of labour will be made an 
important object of wise management, so that the commodity does not 
deteriorate to the loss both of the employee and the employer. Goods 
are packed in such a way that they will not suffer in storage by contact 
with injurious substances ; wastage of even a small quantity is deplored, 
and is often the subject of a painstaking enquiry to ascertain how the 
trouble occurred. How much more important is it to ensure that the 
investment in human labour does not depreciate by reason of poor 
working conditions or unsympathetic management! 





Administration of Deceased Estates 
By G. M. Wess, LL.B. 


(A lecture delivered to the Commonwealth Institute Students’ Society, 
Sydney) 


This particular subject is so wide and varied that I have decided to 
deal with one particular estate—a fictitious one, of course—that of 
John Styles. I have made out a list of his assets and liabilities, which I 
will go through and try to tell you what you would do, if you were his 
executor. 


John Styles was 60 years of age. He married early in life and had 
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three children, Ronald, Marjorie and James. Some years ago his wife 
died, and, as often happens, he took to himself another wife, a woman 
of 25, who did not agree very well with her step-children. 

I want you to imagine that you are William Smith, the executor 
named in the will, and that some time or other you are told that John 
Styles has died and has named you as his executor. What are you 
going to do? 

The principal textbook in New South Wales on the subject of 
probate is Hastings & Weir, “Probate Law and Practice,” and on page 
171 you will find the principal duties of an executor. You have to 
bury the deceased in a manner suitable to the estate he left behind. Next, 
you have to prove the will, and make out an inventory of his goods 
and chattels. Then you have to administer the estate and finally 
distribute it among the persons entitled in accordance with the terms 
of the will. 

For convenience I have divided my lecture into five headings, viz. : 

(1) Preliminary action, 
(2) Probate, 
(3) Assets, 
(4) Liabilities, and 
(5) Distribution. 
PRELIMINARY ACTION 

Your first duty is to arrange for the burial of the deceased, and 
frequently you will find that some particular member of the family 
wants to arrange this. If you allow him to do so, and ratify it, you 
become liable for the funeral expenses, so it is therefore advisable to 
make the arrangements yourself. It is well to consult the widow and 
children and ascertain if they have a preference regarding any particular 
undertaker, which is often the case. If you do that, you will find that 
the funeral goes through smoothly. The undertaker will send to you 
a representative with particulars of the costs of burials, and as executor 
you are entitled to take out of the estate a reasonable amount for the 
funeral expenses. The undertaker’s representative will probably tell 
you what to do. Usually you have to go to the doctor who attended 
John Styles and procure from him a certificate of death. Then you 
go to the District Registrar in the district where John Styles lived, who 
registers the death and gives you a certificate, which you take to the 
undertaker, who will arrange to pick up the body. You arrange with 
the undertaker for the insertion in the newspapers of the death and 
funeral notices, and after that your duties will remain in abeyance until 
the actual burial takes place, and it is wise thereafter to wait a short 
while before taking your next action to permit the family to settle down. 

The next thing is the reading of the will, which usually takes place 
after the funeral. Of course, refer to the will before making the 
funeral arrangements in case the testator has made any special provisions 
regarding his interment. I will now read John Styles’ will to you: 


This is the last Will and Testament of me, John Styles, 


of Pacific Highway, Gordon, formerly of Wagga Wagga, in the State 
of New South Wales, grazier. 

I hereby revoke all Wills and Testamentary Dispositions at any time 
heretofore made by me and declare this to be my last Will and 
Testament. 

I appoint my friend William Smith (hereinafter called “my Trustee”) 
to be the Executor and Trusteee of this my Will. 

D 
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I give and bequeath the sum of one hundred pounds (£100) unto the 
said William Smith absolutely and I declare that this legacy shall be 
in addition to and exclusive of any commission payable to him as 
Executor and Trustee of this my Will. 

I give and bequeath the sum of five hundred pounds to the Royal Prince 
Alfred Hospital for the general purposes thereof and I declare that the 
receipt of the treasurer or other proper officer of the said hospital shall 
be a full and sufficient discharge to my Trustee for the payment of this 
legacy without my Trustee being responsible to see to the application 
thereof. 

I give devise and bequeath the rest and residue of my real and personal 
property of whatsoever nature and kind and wheresoever situate unto 
my Trustee upon trust to pay thereout all my just debts funeral and 
testamentary expenses Probate Estate Death or other duties and 
thereafter to hold the residue thereof upon trust for my wife Mary 
Styles for her life and upon her death for such of them my three 
children Ronald Marjorie and James who shall be living at the death 
of the survivor of myself and my said wife and if more than one in 
equal shares absolutely provided however that should any of them my 
said children predecease the survivor of myself and my said wife 
leaving children who shall be living at the death of the survivor of 
myself and my said wife such children shall take and if more than one 
in equal shares absolutely the share his her or their parent would have 
taken had such parent been living at the death of the survivor of myself 
and my said wife. 

I empower my Trustee in his absolute discretion to sell call in and 
convert into money subject to such terms and conditions as he shall 
think fit all or any part of my real or personal estate but nevertheless I 
empower my trustee to retain all or any investments in real and personal 
property made by me whatever the description or nature of the property 
or investment may be and however doubtful or hazardous or limited it 
may be for such time as my Trustee shall think fit without being 
responsible for any loss occasioned thereby and this power of retention 
shall include new shares in any company issued to my Trustee 
and I declare that the whole of the income actually earned by such part 
or parts of my estate as from time to time remain unconverted shall be 
deemed to be income and on conversion of any part or parts the whole 
of the proceeds shall be deemed to be capital for the purposes of this 
my Will. ; 

I authorise and empower my Trustee in his absolute discretion to 
advance the whole or any part of the contingent share of any infant 
beneficiary under this my Will for the maintenance education benefit 
or advancement in life of such beneficiary during infancy and to pay 
any moneys required for such purposes to the guardian or other person 
having for the time being the custody or care of such infant without 
being responsible to see to the application thereof. 

In witness whereof I have set my hand at Sydney this third day of 
March 1940. 

Signed by the Testator as and for his last 
Will and Testament in the presence of us 
present at the same time who at his request 
in his presence and in the presence of each 
other have hereunto subscribed our names 
as Attesting Witnesses. 


(Sgd.) John Styles 

(Sgd.) Edmund Black 
Wagga Wagga 

(Sgd.) Edward Red 
Wagga Wagga 
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In brief, £100 goes to William Smith; £500 to R.P.A. Hospital; 
Mrs. Styles takes a life interest ; and on her death the children surviving 
her take the corpus of the estate. 

While on the subject of the funeral, I will deal with the question of 
tombstones. There is no provision in the will for such; and sometimes 
there is trouble. Your best plan is to arrange with the family for the 
erection of a suitable headstone. The position is set out in the case of 
Grunden v. Nissen, 1911, V.L.R. 97, in which the Judge said: 

“In my opinion, decency justifies some expenditure for such a purpose, just as it 
justifies the cost of a funeral, which, in all but the humble cases, involves much 
more cost than is actually necessary. It has always been understood that an 
executor is not confined in funeral expenses to the cheapest coffins and the bare 
cost of its carriage to the grave. A headstone over the grave may be justified 
for the same reason as a concession to decent usage.” 

Mr. Justice Harvey, in Chesterman v. Mitchell, 25 S.R. 111, applied 
the same principle. He said: 

“In my opinion, whatever may be the law in England, having regard to the 
circumstances as one knows them in Australia, the Court may reasonably say 
that it is a question of fact in every case whether, with a person in the position 
in life that the testator held, and having regard to the size of the estate which 
he left, the executors may not reasonably consider that the cost of a tombstone 
would be a fit portion of the expenses of attending to his funeral.” 

In Brook & Whitfield’s “Executors’ Law and Accounts” it is stated 
that in the absence of any provision in the will the expenditure of a 
small amount on the erection of a tombstone might be justified. But 
you would have to iook to your authorities for information. There is 
the case of Re Macarthur, Corderoy & Macarthur, 24 W.N. (N.S.W.) 
211, in which £25 was allowed out of an estate of £3,000. 

John Styles, however, was a comparatively wealthy man, and in his 
case you would probably be justified in spending up to say £60 for such 
a purpose, if no specific objection was raised by the beneficiaries. 

Having fixed up the funeral, you must now make out a list of the 
assets. Sometimes there is difficulty in finding out what these are. 
You would ask Mrs. Styles and the children if they know anything of 
them. You would also go through his papers, and get particulars of 
his banking accounts from his bank manager. 

Going through the list of assets, you will find that John Styles left 
a grazing property at Wagga, which had 10,000 sheep on it. There was 
also a grocery business at Gordon, a home on the Pacific Highway at 
Gordon, with furniture and household effects. 

Here I will set out a list of the assets relating to John Styles’ estate. 





Assets 
1. “Blackacre,” Wagga Wagga, grazing property C.P. 
1908/49, 4,000 acres, Portion No. ——, Parish ——, 
County Valued by Valuer-General £20,000 


Improvements valued by Jones: 


(a) (Homestead) and furniture. 
(b) Fencing. 

(c) Sheds. 

(d) Plant and machinery. 

(e) Tanks. 


2. Sheep, 10,000, valued by Jones £8,000 
3. Grocery business at Gordon. 
(a) Value of lease. 
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(b) Stock in trade. 
(c) Goodwill. 


(d) Book debts (good—doubtful—bad) £2,000 
4. Home—Pacific Highway, Gordon (subject to mortgage), 
valued by Valuer-General £2,000 
5. Furniture and household effects, valued by Brown & Co. £250 
6. Bank of N.S.W. Current A/c Wagga (re farm) £2,000 
7. Bank of N.S.W. Current A/c Gordon (re business— 
overdrawn ) Nil 
8. Commonwealth Savings Bank A/c Head Office £500 
9. Jewellery £10 
10. Commonwealth Savings Bank Fixed Deposit maturing 
1/6/1941 £750 
11. Shares in Broken Hill Pty—100 Ord. £300 
12. Shares in David Jones Ltd.—700 Ord. full paid £900 
13. A.M.P. policy on own life £450 
14. A.M.P. policy on life of son James £200 
15. Aust. Consol. Bonds—1952 £200 
16. Share in Partnership Styles & White £600 
17. Mortgage from Grey £850 


Your main job will be not to worry about assets which are secure, 
but get to work at once on the wasting assets, which may cause difficulty 
if not handled immediately. You must get a manager for the farm at 
Wagga and also for the grocery business at Gordon. Having done that 
open your set of books. Two main books are necessary; first, a cash 
book in which you post every item of cash received and cash paid. You 
must also have a ledger, in which you will open a general estate account 
containing all items appertaining to the estate. You will open a farm 
account for the grazing property and a business account for the grocery 
shop at Gordon. There will, in addition to these, be accounts for the 
partnership in Styles & White, and the mortgage from Grey. You 
should open an account in the name of the widow, and although the 
children are not vitally interested at this stage, it will be wise to have 
accounts for them also. 

Having got your books ready, you are now faced with the position 
that Mrs. Styles may need money. Wives often rely on husbands for 
money; and she may say, “I have not a penny to bless myself with. 
What am I going to do?” Unless you can arrange for an overdraft 
to keep her going until probate is granted, Mrs. Styles is going to be in 
an awkward position. This is a big problem, and some trustee companies 
have a fund for that purpose. In this case you could go to the testator’s 
bank and say, “Here is the will. I am the executor and want money 
to keep Mrs. Styles going. Will you let me open an account within a 
set limit on which I can operate ?’” 


PROBATE 


When you have done that, your next job is to go to John Styles’ 
solicitor. When I say that, I mean that you must get on the job 
straight away—in possibly a couple of days. You will tell him that 
you are John Styles’ executor and hand him the will, with a list of assets, 
and instruct him to obtain probate. The solicitor must prepare the 
application on your behalf, as the only case in which an executor 
personally can do this in N.S.W. is where an estate is under £300 in 
value. 
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Having instructed the solicitor to obtain probate, you should then 
cover the assets by insurance. That is an item often missed by a private 
executor and infinite trouble may be caused by neglect to insure. In this 
case, the insurance would cover the property and stock at Wagga, not 
forgetting the fences; the business at Gordon, including the stock-in- 
trade. You must, in addition, insure the managers and employees under 
the Workers’ Compensation Act. Having done that, you have done 
your duty in endeavouring to protect the assets. 

Although the application for probate will not materially concern you, 
it is well to know what is done. The solicitor will go through the list 
of assets and advise you what action to take. He will also explain to 
you the exact meaning of the will. On the face of it, a will may appear 
to be quite simple, but there may be some word which entirely alters 
the apparent meaning. Interpretations by the Courts vary from day to 
day, and only a lawyer in actual practice and who is up-to-date can 
tell you what is actually meant, and you will be usually justified in 
accepting his interpretation. 

The solicitor then gets to work on the probate. First, there is the 
notice of application, which will be advertised in the “Herald” or 
“Telegraph,” also a local paper in the case of man who lived more than 
30 miles from Sydney. You know the wording— 

“Application will be made after fourteen days from the publication 
hereof that probate of the last will and testament dated.......... 
of the above-named deceased may be granted to..............-- 
the Executor named in the said will................ and all notices 
may be served at the undermentioned address. All creditors in the 
estate of the deceased are hereby required to send in particulars 
to the undersigned. 

The solicitor will then ask who among John Styles’ friends saw him 
after his death and could identify his body. You name some person 
and get from him an affidavit of death. The solicitor then endeavours 
to prove the due execution of the will. You will notice that the 
witnesses to the will are Edmund Black and Edward Red, both of 
Wagga. An affidavit by one of them identifies the signatures of John 
Styles, the other witness, and his own signature and verifies the due 
execution of the will. 

It is essential to ascertain exactly the value of the estate at the date 
of death of John Styles; what were his capital assets, what income had 
accrued up to the time of his death, and his liabilities. The solicitor 
looks at the nature of the assets, and finds that the farm at Wagga is 
not freehold property, but a C.P. Crown holding. To value a C.P. you 
make application on a prescribed form to the Valuer-General and he 
gives his valuation. A search paper is sent to the Treasury to find out 
what amount is still due to the Crown and another search paper goes 
to the Lands Department to find out the actual title of John Styles to 
that particular holding. The solicitor may feel that the valuation of the 
Valuer-General does not itemise all particular matters connected with 
the property and may think it advisable to get an independent valuation 
which will give the itemised value of everything on the place, including 
the sheep. He finds out if money has been lent to various people in the 
district, and makes detailed inquiries in order to get a general idea of 
the position regarding the farm at the date of death. 

The next thing is to get a valuation of the grocery business, and in 
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that regard all the book debts are to be listed as good, bad and doubtful. 
Good debts you estimate at face value, and you get out an estimate of 
the value of the doubtful debts. The stock-in-trade as at the date of 
death is valued, and, of course, the goodwill. You notice that the 
grocery business is leasehold. It may have 99 years to run or some 
lesser period, so there must be a valuation of the deceased’s interest in 
the leasehold. You must check the cash in hand. Then there is the 
home on Pacific Highway, for which the valuation of the Valuer-General 
is obtained. Write to the mortgagee asking for particulars of the 
amount due as at the date of death in respect of principal and interest 
on the mortgage held by him, and also for a description of the 
property, allotment number, section number, D.P. number, and par- 
ticulars of title and details of insurance. The next thing is the furniture 
and household effects. Here you get an authorised valuer usually to 
make an inventory and valuation of everything in the place. You must 
write to the bank at Wagga, asking about the state of the account. You 
must also write to the bank at Gordon asking for particulars regarding 
the overdraft, what is due, and what were the securities. Regarding 
the Commonwealth Savings Bank account, you must ask for the number 
of the passbook and what amount is deposited there. Then there are 
the shares in David Jones and the B.H.P. You must write to the 
secretaries of the companies asking for particulars of the shares 
registered in the deceased’s name, the last recorded sales, and what 
dividends have accrued, if any. You must ascertain from the A.M.P. 
the amounts payable on the policy of John Styles and also in the case 
of the son, James. The Commonwealth bonds are probably held by some 
bank for safe custody, in which case you simply ask the bank to confirm 
the holding. 

In regard to the partnership, that terminates at the time of death, and 
it thus becomes necessary to have a complete valuation of the partnership 
liabilities and assets for the purpose of compiling John Styles’ interest. 

When all this has been done the solicitor sets to work and prepares 
a schedule of assets and liabilities incorporating the valuations and 
particulars, which is incorporated in an affidavit, prepared in duplicate, 
one copy being filed at the Probate Office and the other for the Stamp 
Duties Office. 

The solicitor now makes an affidavit to the effect that he has searched 
at the Probate Office to see whether any will has been lodged there, or 
whether a caveat or objection has been filed. In this case, however, 
we will assume there is no caveat. Having done that he files at the 
Probate Office notice of publication, notice of motion, affidavits of 
death, attesting witness and an affidavit by yourself as executor that 
you will duly and properly administer the estate, and also an affidavit 
of publication and search. He also files a form of the probate 
engrossment, a document on the inside of which is a copy of the will, 
with alterations, if any, exactly as they appear on the will. Upon 
granting of probate, this document is signed by the Registrar, sealed 
with the Seal of the Court and operates as evidence of your authority 
and the terms of the will. 

It is the duty of the executor, within one year, to file a set of accounts, 
i.e., prepare a statement showing the assets, how they were collected, 
and what were the liabilities. This you verify by affidavit, and you 
have to be prepared to go before the Registrar and produce all vouchers, 
receipts and documents in respect of moneys received or paid out. 
Provided the Registrar is satisfied, he passes the accounts, and on doing 
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so will assess the commission allowed you as executor. This may vary 
from 1% to 5% on income and from 3% to 44% on capital, the usual 
figure being 2$% on both capital and income. 

The will provides for a legacy of £100 to the executor. If that 
legacy were baldly put in and William Smith decided not to accept the 
executorship, he would forfeit the legacy. But as specified in the will, 
he would get his £100 even if he renounced executorship. In the case 
of trustee companies, their commission is usually set out by regulation 
under their various Statutes, and they do not make application to the 
Registrar. 

When probate is granted, the document goes to the Commissioner 
for Stamp Duties, and you cannot get it back until you have paid the 
duties. Here a difficulty arises, unless the testator has taken out probate 
insurance, for you cannot collect the assets until you have paid the duties. 
Not even the cash in the bank. You have to go to a bank or an 
insurance company and say, “Look at these assets. I am the executor; 
will you grant me an overdraft, if I lodge with you such securities as I 
may have?” That is the way you usually overcome the difficulty. Some 
trustee companies have special funds with which to pay duties, while 
the Public Trustee calls on the Treasury when there are no liquid assets. 
(But note his special power under S. 50 Public Trustee Act, 1913-38). 

When the duty is paid, you can start to deal with the assets; but you 
must previously have obtained certificates from the Commissioner of 
Stamp Duties under Section 122 of the Stamp Duties Act to the effect 
that these particular assets have been returned for duty purposes. 


ASSETS 


Mrs. Styles, being a life tenant, cannot touch the capital of the 
estate. She is limited to the income, and often difficulties arise in 
determining what is income and what is capital. In the textbooks this 
subject is discussed at length; but a provision in the will saves much 
trouble regarding apportionment of proceeds of asset realisation. 


“And I declare that the whole of the income actually earned by 
such part or parts of my estate as from time to time remain 
unconverted shall be deemed to be income and on conversion of 
any part or parts the whole of the proceeds shall be deemed to be 
capital for the purposes of this my will.” 

“Blackacre.” I have mentioned the necessity for the appointment of 
a manager, and his job is to carry on the farm, keep books and duly 
account to you. There is no need to duplicate his books, but you should 
have them regularly audited and, of course, collect the farm surplus 
income. 

Work out the average annual income from the farm and open a 
sinking fund. To this fund transfer any excess farm income for any 
year and if or when a poor season arrives you will be able to draw on 
this fund to maintain the widow’s income at a constant figure. Of 
course, if a large surplus should accumulate, you must pay some of it to 
the widow, but you will usually find that beneficiaries are anxious to 
help you to administer as smoothly as possible. 

A separate farm bank account should be opened locally and arrange- 
ments made for the manager to operate on the account, subject to your 
countersigning the cheques. Do this for your own protection. 

Sheep. It is essential to keep up the main flock of 10,000 sheep, and 
there are varied rules of procedure according to loss by flood, fire, 
drought, etc., and usual stock replacements. 
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Where there are exceptional losses, it is usual to replace the stock 
from corpus funds in the estate and to recoup such funds by annual 
deductions from income. 

Grocery Business. Under the will you have the power to carry the 
business on, but however prosperous the business may be, you are 
running a risk of the asset failing. This applies also to the farm, but 
usually to a considerably less degree. Unless the business is one which 
would readily sell by auction or tender, you will find that one of the 
large wholesale grocery firms usually will be able to assist you, in the 
first place by recommending a reliable manager and subsequently by 
arranging for a purchaser to buy at a figure based on the probate 
valuation. 

As in the case of the farm, the manager should keep separate books 
and a separate bank account should be opened on which the manager 
can operate, subject to your countersigning the cheques. 

Call in all book debts as soon as possible after the testator’s death and 
take whatever action you reasonably can in connection with the doubtful 
debts. Sometimes, after you have exhausted your avenues of attack 
on the debtors, you will find that a reliable debt collecting firm will 
furnish good results and may finally buy the uncollected doubtful debts 
at a compromise figure. 

Home, Pacific Highway, Gordon. Mrs. Styles, being the life tenant, 
is entitled to live in the home, provided she pays for the rates, taxes, 
insurance and income repairs. 

If she lets the place, she is entitled to receive the net rents. It is wise, 
in the event of the property being let, to obtain a lease or tenancy 
agreement in writing from the tenant, as he is your tenant and it is 
your job to obtain vacant possession if necessary. 

Furniture and Household Effects. It is unwise to leave a person a life 
interest only in furniture and effects, as after 20 or 30 years such 
generally will not be worth much. 

If a life interest only is created and the items are sold, the proceeds 
fall into corpus and the life tenant is entitled to income only on the 
investment of such proceeds. It is interesting to note the extent of 
the meaning of “household effects.” 

Current Account. For probate purposes, the bank furnishes you with 
a letter showing the balance on account credit as at the date of death. 
Draw a cheque on the bank in your own favour as executor for that 
amount less the bank’s half-yearly and closing fee and present the 
cheque at the bank together with the Section 122 Certificate and Probate 
for notation. 

Savings Account. Present at the bank a withdrawal form for the 
amount shown in the passbook and add the words “and interest.” Also 
present the passbook with the Section 122 Certificate stamped thereon, 
the Probate and a statutory declaration to identify John Styles named 
in the passbook with the John Styles whose Probate is produced. The 
bank usually pays by bank cheque. 

Jewellery. Mrs. Styles, as life tenant, may use the jewellery for her 
life, but such forms part of the corpus of the estate. 

Fixed Deposit. On maturity, produce Probate and Section 122 
Certificate stamped on the Fixed Deposit receipt and a Declaration of 
Identity to the bank, together with a cheque drawn on the bank, in your 
favour as executor, for the amount of the deposit and interest due at 
maturity. 
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Shares. The usual procedure is to have the shares transferred into 
your name and to collect the dividends for the benefit of the life tenant. 
Formerly it was the practice to obtain transmission, and the manner 
of obtaining this varied according to the requirements of the company 
concerned. 

Production of the Probate and Section 122 Certificate is essential, 
but in many cases now companies will deal with shares without the 
executor being registered by transmission. Always refer to the 
company, and it saves much trouble if you follow the directions the 
company’s secretary will forward to you. 

Shares on the Victorian Register, e.g., B.H. Pty. shares, must be 
the subject of a Reseal of Probate by the Victorian Court, and it is 
necessary for you to consult the estate solicitor concerning this. 

Life Policies. The society will send you full directions when you 
originally seek information for Probate regarding the amount payable. 
Usual requirements are: Probate and Section 122 Certificate, Policy, 
Form of Discharge, Registrar’s Birth and Death Certificates, Declaration 
of Identity, and Application Form. 

Particular care must be given to policies of which the testator is 
proponent. Frequently you hear a man say “I have a policy on the life 
of my son Jack.” Actually the policy proceeds belong to the proponent 
and in this regard I refer you to the decisions in Re Engelbach (1924 
2 Ch. 348) and Re Sinclair (1938 3 A.E.R. 124). For safety ask the 
advice of the estate solicitor. 

Consols. Unless such comprise Inscribed Stock they are transferable 
by delivery. Produce the Probate and Section 122 Certificate to the 
bank to obtain possession. 

Partnership. Watch the provisions of the Partnership Act and also 
the terms of the partnership agreement. 

It is usually necessary to wind up on the death of a partner and you 
must watch carefully the testator’s liability for any partnership debts 
or guarantees. The share in the partnership must of course be valued 
for Probate, and the valuation of course must be made by a person 
competent to value, and who is acceptable to the Stamp Commissioner. 

Mortgage. From the testator’s accounts compute the amount due as 
at the date of death, both in respect of principal and interest. Notify 
the mortgagor and as evidence of your authority to collect interest and 
instalments produce Probate and Section 122 Certificate. Then submit 
the mortgage (if under Real Property Act) to the estate solicitor so 
that he might have notice of death duly registered on the mortgage and 
the Certificate of Title. This registration is essential to enable you 
effectively to discharge the mortgage upon repayment. 


LIABILITIES 


I now come to liabilities, and propose to deal very briefly with the 
main matters you should watch. Pay from corpus all the testator’s 
debts, funeral and testamentary expenses, Probate, Estate, Succession, 
Death or other Duties, Land Tax, Income Taxes and any other 
Commonwealth or State tax. 

Watch carefully all claims made against the estate and remember that 
the basis of a debt is contract. You may compromise or allow a claim, 
but remember that the testator knew most about the transaction, and 
therefore protect yourself by obtaining the best available evidence of 
the contract and if possible get independent corroboration. 

Refer to Section 49 of the Trustee Act, 1925 (N.S.W.), and in 
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respect of finalising claims which you cannot allow, refer to Sections 
92 and 93 of the Wills Probate and Administration Act, 1898-1938 
(N.S.W.) and to Section 60 of the Trustee Act, 1925 (N.S.W.). 

Watch carefully any guarantee given by the testator and note that 
you must arrange for its release before finally distributing the estate. 
Make proper taxation returns and note that the Taxation Commissioner 
will require annual returns to check the figures shown by the widow in 
her annual returns. 

Solicitors’ costs for probate are based on a scale, but in the case of 
an estate of £2,000 or over the scale fee may be charged or a bill 
rendered, which you can submit to the Registrar of Probates for 
taxation. 

In connection with the estate administration, rates, insurance and 
some repairs must come from income. Considerable difficulties arise 
in connection with repairs which may be caused by exceptional circum- 
stances, but in this respect refer to your estate solicitor or to your 
textbooks as to details. Usually such repairs are borne by corpus and 
recouped from income by equal annual instalments. 


DISTRIBUTION 


If the widow and/or children are not satisfied with their benefits 
under the will, they, or any of them, may apply to the Court under the 
provisions of the Testators’ Family Maintenance and Guardianship of 
Infants Act, 1916, for an order for some greater benefit. The duty of 
the executor is primarily to endeavour to maintain the terms of the 
will, secondarily to place before the Court all information regarding 
the estate assets and liabilities, and then to place before the Court such 
information as he may be able to procure from interested parties or 
independent sources to rebut the claims made. Unless you take active 
steps there is the distinct possibility that the Court may order costs 
against you personally. 

Very frequently you will find that the widow of a testator will bring 
a T.F.M. action to obtain more than a life interest, particularly when 
she does not agree with the children of the testator by his prior 
marriage. Where such a case occurs, immediately consult the estate 
solicitor and take no action unless you have his specific advice. 

Having paid your liabilities and legacies, you find that “in the dead 
of night” you have become a trustee and accordingly continue the trusts 
for the purpose of payment of net income to Mrs. Styles for her life. 

On her death, ascertain what children of the testator are living and 
if any child died leaving children living at the life tenant’s death. Note 
that under this will those children would share equally the portion their 
parent would have taken if living. Always watch carefully the use in 
a will of the words “issue” and “survive.” Both have the unhappy 
knack of causing great difficulties of interpretation. 

When you have finally decided the parties entitled, distribute the 
corpus and income accrued since the death of the life tenant and make 
your books available to the beneficiaries for inspection. 

It is advisable to ask the beneficiaries for a release when you account 
for their portions, and when you have received this you can bundle 
your papers together in the order: (1) Preliminary action; (2) Probate; 
(3) Liabilities; (4) Administration of Estate Property; (5) Distribu- 
tion and Accounts; and duly mark such papers. 

Action complete—file. 
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The Economics of Overhead 
By H. Wiper, A.C.A.A. 


(A Lecture to the New South Wales Division of The Australasian 
Institute of Cast Accountants) 


Under this heading I will endeavour to deal with one of the most 
dominating factors of modern industry. It is a subject to which 
economic science and cost-accounting in recent years has devoted 
increasing attention. 

Overhead is the expression in terms of money, of productive 
capacity. 

The effort of productive capacity to find employment in actual 
production is one of the strongest forces operating in industry. Let 
me point out in passing that the volume of production is of great 
significance for social welfare. Some people have the notion that the 
productive capacity of the world, for instance, is so great, that it 
would be an easy matter, if only production were organised by technicians 
or if only the banking and credit systems were changed, to produce 
more than enough for everybody. Translated into figures, it means 
that enough could be produced to give every man, woman and child 
as much as £5 a week will buy at the present time. This could hardly 
be called luxury, yet in order to achieve it, output in Great Britain, 
even if shared equally among the population, would have to be trebled. 
and in most countries it would have to be more than trebled. 

I mentioned this only to impress on you the importance of pro- 
ductive capacity. Economics was for a long time curiously indifferent 
to overhead costs as a specific economic factor; just as accountancy, 
when it concerned itself with cost, as distinct from profit and loss, or 
solvency and insolvency, was apt to regard overheads not as a subject 
on which accountants could throw valuable light, but as a troublesome 
complication which could not be ignored, but which had better be 
disposed of as easily and painlessly as possible. It is a singular thing 
that the Railways (not Government) were the cause of attention being 
directed to the economic force which overhead costs exert. Hence the 
term “Charge what the traffic will bear,” to which I will refer later on. 

The aim of this lecturette is to point out the importance of a wider 
view of overhead cost and its influence on any marketing policy. 

A cursory examination of the changed incidence of overhead charges 
teaches us that, for instance, for one operation: 


Pre-war cost 1930 cost 
Labour .. ...... 62°42 per cent. 20°48 per cent. 
Overhead .. .. .. 37°58 per cent. 79°52 per cent. 


Overhead charges in some industries are high, being 200% on pro- 
ductive wages. (H. Renold Ltd.) 


In view of the changed and more complex manufacturing unit and 
merchandising function of modern business, it is as well to bear in 
mind that the adjustment of the annual overhead and annual production 
up or down, to arrive at a theoretical normal constitutes one of the most 
scientific and delicate tasks of cost accounting. 

Quite a few accounting methods, so far as overhead is concerned, 
deal essentially in averages. They tell us what the average cost of 
production has been for a given number of units under a given set of 
circumstances in a given period. They do not tell us, however, 
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what the added cost of each added unit, under a different set of cir- 
cumstances would be—for instance, if production would be doubled or 
halved, or if the proportions of the different units which make up the 
total production were varied. 

Averages, however, are not always what they seem. This important 
truth was discovered by the man who got drowned through trying to 
wade across a river, the average depth of which was two feet. 

The treatment of overhead is far more than a question of method, 
for underneath it lies an issue of purpose. We must bear in mind 
that in regard to the treatment of overheads we move in a somewhat 
artificial region, in which it behoves us to understand clearly what we 
are doing, in order that we may not jump to false inferences and wrong 
decisions. The more industry becomes concentrated in large-scale 
productive units, with heavy investments in fixed plant and services, the 
more important these questions become. 

Business expands under pressure of the economies of the full 
utilization of plant and fixed services. The management of such concerns 
cannot rest content with knowing what the average cost of its several 
products were last month or some other past period. It must, if it has 
spare capacity at all, study the questions, what additional production 
or new classes of production would best absorb the spare capacity, 
what the cost of those products would be if the capacity were so 
absorbed, and what would be the average cost of each class of product 
under the new condition. 

And so we may observe the still youthful science of Cost-Accountancy 
trying to break away from the shackles which the traditions of the 
financial accountancy imposes upon it. 

The study of overheads as an economic factor in production and 
selling calls for analysis and comparison. 

From the foregoing remarks you will most likely ‘note that I 
included the function of marketing when I had overhead charges in 
mind. 

Since the greatest benefit of accurate distribution of overhead lies in 
its influence on sales and on profits it is essential that some cost control 
mechanism be established. One has to take into account the type of 
marketing outlet. For example, there is the common plan of direct 
selling to other manufacturers, wholesalers and retailers. Goods may 
be distributed entirely through jobbers, with the company’s direct 
representatives doing only promotional work, etc., etc. A further 
reason for the iriclusion of selling cost, or as I may term it, over- 
head in relation to marketing, is the fact that until a few years ago 
little attention was paid to marketing costs, the emphasis being entirely 
on manufacturing costs and problems of manufacturing or production. 
Due to improved production methods, manufacturing costs have 
decreased or remained stationary, general and selling cost in total and 
per unit have gone up. It is fair to say that work in this field of cost- 
accounting is still very much in the experimental stage. Co-ordinating 
the activities of the manufacturing and sales departments is perhaps 
the most important and also the most difficult problem to solve. I hope 
that you will agree with me when I say that the proper allocation of 
overhead in selling runs parallel, or is co-related, to production. 

Opinion is divided on the methods of handling the unit of overhead, 
some being convinced that a flat rate average per unit of production is 
proper, others that a percentage of labour is better, while still others 
are convinced that the only method is to use a percentage of selling 
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price or other representative value of merchandise. Each of the methods 
has plenty of affirmative arguments, but as a matter of analysis, no 
one of them is a proper yardstick for all component parts of overhead. 

Every manufacturing business must have a completely equipped 
plant, with certain fixed charges that will not vary materially unless 
the number of units to be made forces a change in floor space or 
equipment. It makes no difference whether, for instance, a five shilling 
pair of shoes is made or a ten shilling pair, or whether the labour 
component of the product changes or not. The fixed charges remain 
constant. Plainly the yardstick for such items of overhead is the 
number of units produced under these fixed charges, indicating a flat 
cost estimate per unit for general or plant expenses. 

But if this same factory should produce one million units of say ten 
shilling shoes per year instead of an equal number of five shilling shoes, 
while the fixed charges will remain constant, there are certain financial 
expenses (other than for material and labour) that will increase in 
proportion to the intrinsic value of the product. Working capital must 
be increased, either paid in, borrowed, or through extended credit. 
Interest, insurance, etc., will increase. The burden for greatest variation 
in financial expense falls then, on the cost value of the product, which 
becomes the proper yardstick for this type of overhead. 

As supervision is directly related to the number of operations to be 
controlled, and the quality requirements of the merchandise, so the 
logical yardstick for supervision is the cost of productive and non- 
productive labour, etc. 

Before any analysis of Factory Service charges is made from a trial 
balance, it is well to bear in mind that the matter of intelligent budgeting 
be taken care of. If this is done valuable information is gained in relation 
to productive capacity. Once a reasonable norm is established one can 
proceed in classifying overhead charges, and by following the afore- 
mentioned procedure of allocating the expenses in this manner, you 
will see how the ultimate results will reflect themselves in the selling 
price and intrinsic value of the product. 

In conclusion, let me again impress on you that the treatment of 
overhead requires a scientific approach. 





Salvaged Wisdom 
By Roy MASKELL 


Salvage has become one of the words of the hour. Therefore, it is not 
out of keeping with the thinking of the times to turn our thoughts back 
to the interesting clay tablets which have been salvaged by archaeologists. 

For accountants these Babylonian antiquities have a special signifi- 
cance because they go to fill in a part of the story of the history of our 
profession which is often overlooked. Unless any body of thought has a 
tradition it shall surely die, or will not contribute greatly to our 
civilisation as we know it. Why, for example, has Latin persisted as a 
cultural and practical subject (one of the so-called “dead” languages, 
in fact), when Esperanto has failed to become a living force in the 
world? No doubt because it lacks a literature, in other words, we prefer 
to say that it has not a tradition. 

When I was speaking to a medical man the other day about such 
things, he said, in the course of his remarks, “Of course, Accountancy as 
a subject lacks a tradition.” At the outset, he failed to appreciate the 
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fact that so few of the ancient people in Mesopotamia were proficient in 
the “art of writing” that even kings boasted of the fact when they knew 
how to read and write. But this lack of proper training on the part of 
the large majority did not stand in the way of their making an immense 
number of clay records covering all transactions. 

In 2000 3.c. the law required that even the smallest business trans- 
actions should be in writing and duly “signed” by the contracting parties 
and the witnesses. Each man carried his signature around his neck. This 
was in the shape of a little cylinder of stone engraved with scenes from 
religious or social life. When the document was ready, each party and 
witness would roll his cylinder over the wet clay, and the imprint which 
came out in relief served as his signature. Since the signs in the clay 
were merely impressed it would have been easy for the creditor, say, to 
scratch in an additional wedge or two and thereby alter the numerical 
figure or the meaning of a word just as can be done to-day by the man 
who “raises” a cheque by small additions or corrections. This danger 
was often obviated by putting the document into a tamperproof 
envelope. After the tablet had been duly written and signed, the scribe 
would take the document and fold it into a sheet of clay. On this he 
would proceed to write once more the same transaction in identical 
terms. On this cover the witnesses and contracting parties would again 
affix their seals—in fact, the seals on the envelope were more important 
than the ones on the original document. A document enclosed in such a 
clay envelope was absolutely safe from being molested. If, in the future, 
discussion should arise concerning certain points, the transacting or 
disputing parties would go before the judge, and he would settle the 
case by breaking off the envelope. 

The great temples of Mesopotamia were not only the centre of 
worship, but also the heart through which pulsated the life of the 
community. Temples also engaged in industry. Weaving was taken up 
on a large scale, and we have pay-rolls of weavers, mostly women, who 
received their daily wages from the temple. These temples acquired 
riches and became the centres not only of religious and intellectual 
pursuits, but also of public life. Having large estates, they had to 
cultivate them and engage men to do the work; or lease or parcel them 
out and collect rent for them. Like banking institutions, they frequently 
loaned money, and at a good rate of interest. The ancient Babylonians 
commonly demanded 20 per cent.—and occasionally as much as 334 
per cent.—of the capital as yearly interest. 

We can visualise the counting-room of one of the big temples of 
ancient Babylonia. No row of typistes there, but rows of scribes, either 
sitting or squatting down beside little mounds of clay, busy checking and 
adding long accounts. The men who brought their offerings were given 
a receipt, and a memorandum of the affair was written down by the 
temple scribe and placed in a basket. At the end of a week those memos. 
were taken out, the various offerings noted on them, classified, and a 
ledger tablet made to incorporate the totals. At the end of the month, 
the weekly reports, in turn, were incorporated in a monthly report, and 
at the end of the fiscal year ledgers were written which summarised the 
totals obtained from the monthly reports. 

In the course of excavation a large number of such provisional memos. 
for taxes, for the week, the month and the year have been found. “In 
one place nearly one hundred thousand were recovered at one time,” 
writes Edward Chiera, late Professor of Assyriology, The University of 
Chicago, in his fascinating book entitled They Wrote on Clay. 
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Book Reviews 


LocaL GOVERNMENT 
Published by Sir Isaac Pitman & Sons., Ltd., London, Mr. John J. 


Clarke, Barrister-at-Law, has written a fourteenth edition of his 
well-known work, Outlines of Local Government of the United Kingdom. 

Opportunity has been taken to incorporate the important functions 
relative to civil defence, including air raid precautions. A new chapter 
has been added in relation to parking and highway improvement, while 
the remaining chapters have been revised and brought up to date with 
the incorporation of new legislation, including the London Government 
Act, 1939. 

In a preface the author says that the establishment of the Diploma 
of Public Administration by the University of London, and the attention 
which this subject is receiving in the provincial Universities, would 
appear to suggest an increasing need for a work of this character. Not 
only will it prove of value to Australian Public Administration Diploma 
students, but to all who are interested in the subject of good local 
government. 

W. Bruce RaINsForp. 


CHEQUES 


Some Aspects of the Law Relating to Cheques, by Henry Young. The 
State Savings Bank of Victoria Officers’ Association, Melbourne, 


1940, pp. 46. Price 2/-. 

This little book is the outcome of a series of articles by the author 
in Savings Weekly, the official journal of the State Savings Bank of 
Victoria Officers’ Association, written with a view to giving an 
explanation of various sections of the Commonwealth Bills of Exchange 
Act, 1909-1936, relating to the use of cheques, and in particular to point 
out the rights and duties of the various parties interested, e.g., the 
drawer, payee, holder, paying banker, and collecting banker. 

In most texts dealing with cheques, they are treated as an appendix 
to a discussion of Bills of Exchange generally. In modern business 
practice, however, cheques have become by far the most important 
kinds of bills of exchange, and other bills are being used less and less 
frequently, except of course in connection with overseas trade. 

In spite of the many texts dealing with Bills of Exchange, there has 
been a need for a book such as this dealing specifically with cheques. 
It is true that there are available several learned and compendious 
works on the subject, but for the use in daily practice of the banker, 
the business man and the student something more concise and easy of 
reference was needed. 

Mr. Young’s book fills the need. He writes clearly and concisely, 
and his arrangement of the various aspects of his subject is excellent. 

Within the pages of this small volume will be found the answer to 
practically every question relating to cheques which is likely to arise in 
everyday business. 


Price CoNTROL 


Price Control under the National Security Act, 1939-1940. Prepared 
by the Commonwealth Prices Commissioner and published by 
direction of Senator the Hon. George McLeay, Minister for Trade 
and Customs, Canberra, August, 1940, pp. 235. Price 2/-. 
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Price Control in Australia has been one of the most difficult of the 
many agencies of wartime finance. It has also been one of the most 
successfully operated, in spite of many forebodings at its inception. 

This official publication is both interesting and informative. The first 
part of the book, covering some sixty pages, is devoted to a consideration 
of the objectives of price control, the development of the measures 
which have been taken in Australia, and a general description of the 
regulations, and the ways in which they have been operated. The 
remainder of the book contains in detail the regulations, declarations 
and orders. 

A particularly interesting feature of the book is the appendix on 
page 214, showing, in graphic form, the comparison between the increase 
in price index numbers from August, 1939, to July, 1940, for Canada, 
the United Kingdom, New Zealand and Australia. 

The volume is completed by an index by commodities to the price 
regulations, declarations and orders. 

The volume is invaluable, not only as a means of quick reference to 
the regulations, declarations and orders, but as an explanation of the 
reasons for the steps that have been taken, and the way in which the 
mechanism of price control has been operated. 


LEGAL RESPONSIBILITY OF PuBLIc ACCOUNTANTS 
Some Reservations on the State Street Trust Company Case, by James L. 
Dohr, American Institute Publishing Co., Incorporated, September, 
1940, pp. 7. 


This is a reprint of an article which appeared in the September issue 
of the Journal of Accountancy. It deals in critical terms with the 
facts of the State Street Trust Company v. Ernst. et al. case, and the 
decision of the New York Court of Appeals. 

The case turned upon the legal responsibility of a firm of Public 
Accountants, and the decision was, in effect, that certain acts of the 
accountants concerned were, in the circumstances, such as to raise an 
inference of fraud on their part, and to make possible a recovery by a 
third party for a loss alleged to have been caused thereby. 

The circumstances of the case were somewhat similar to the more 
well-known case of Ultramares v. Touche which aroused disquieting 
doubts as to the possibility that auditors might be held liable in damages 
to third parties. 

The facts of the case and the majority decision of the Court of 
Appeals are most interesting illustrations of the increasing tendency to 
extend the scope of accountants’ responsibilities. 

A. A. FItzGERALp. 
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